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Foreword

The Justice Bridge Foundation Movement Litigation Institute was created for a particular moment 
in the life of  human rights advocacy. Across many countries, the struggle for justice is no longer 
defined only by the expansion of  rights. It is increasingly shaped by resistance, organised backlash, 
and political contestation. Lawyers working on issues such as HIV justice, sexual orientation and 
gender identity, and civic space now operate in environments where the assertion of  rights itself  is 
often treated as controversial.

This curriculum responds to that reality.

The goal of  this Institute and its curriculum is not to teach lawyers the law. Lawyers already spend 
years learning statutes, doctrine, and legal procedure. Our aim instead is to prepare lawyers to 
understand how law operates within systems of  power and contestation. The challenge facing many 
practitioners today is not a lack of  legal knowledge, but the need for strategic judgment about when 
and how to deploy the law in ways that protect communities and advance justice.

The programme therefore focuses on movement lawyering. It explores how litigation interacts with 
social movements, how courts respond to politically sensitive claims, and how lawyers can assert 
contested rights responsibly in hostile environments. It also emphasises the importance of  
collaboration with communities, activists, and organisations working at the frontlines of  rights 
struggles.

The Justice Bridge Foundation believes that durable change rarely comes from a single case or 
moment. It emerges from sustained effort, careful strategy, and collective commitment.

It is our hope that the lawyers who engage with this curriculum will become part of  a growing 
community of  practitioners dedicated to advancing justice with discipline, integrity, and courage.

Dr. Seun Solomon Bakare 
Executive Director 
Justice Bridge Foundation
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PART I: INSTITUTIONAL FRAMEWORK

1.1 Justice Bridge Foundation: Institutional Identity and Purpose

Justice Bridge Foundation was formed in response to a profound transformation in the political and 
legal environments in which rights advocacy operates across West and Central Africa. The 
organisation did not emerge from a moment of  expansion, but from a period of  contraction. It was 
founded in recognition that the assumptions underpinning earlier generations of  strategic litigation 
no longer hold in many of  the jurisdictions in which lawyers now work. Courts are more cautious. 
Legislatures are more reactive. Public discourse is more polarised. Anti-rights mobilisation is more 
coordinated. In such conditions, the practice of  litigation must change.

Justice Bridge Foundation is a movement lawyering organisation committed to asserting contested 
rights in the age of  backlash. The phrase “contested rights” is deliberate. It acknowledges that 
certain rights claims - particularly those concerning sexuality, gender identity, association, and HIV-
related autonomy - do not currently enjoy broad political consensus. They are often framed as 
foreign impositions, moral threats, or public health risks. They are debated not only in courtrooms 
but in parliaments, pulpits, and media narratives. To litigate such rights requires more than doctrinal 
competence. It requires strategic discipline, institutional humility, and political literacy.

The name Justice Bridge Foundation reflects the organisation’s core ambition. The “bridge” 
signifies a commitment to connecting movement realities with legal architecture. It recognises that 
communities experience rights violations long before courts articulate principles, and that legal 
recognition alone does not guarantee lived protection. JBF seeks to build durable connections 
between constitutional text and social reality, between community survival strategies and long-term 
institutional reform. In hostile environments, that bridge must be carefully constructed, reinforced 
against backlash, and maintained with patience.

The Foundation’s work is grounded in the understanding that HIV justice and SOGIE/LGBT 
rights are not separate domains but structurally intertwined terrains of  contestation. Criminalisation 
of  same-sex intimacy, restrictions on association, and moralised policing practices directly 
undermine HIV service access. At the same time, HIV criminalisation regimes reinforce stigma, 
surveillance, and gendered control. These dynamics are mutually reinforcing. Addressing one 
without the other produces partial and unstable gains. JBF therefore situates its litigation and 
training work at the intersection of  these struggles, recognising that law operates across both as a 
regulatory instrument.

Institutionally, JBF does not conceive of  itself  as a litigation factory. It does not measure its success 
by the volume of  cases filed or judgments secured. Rather, it positions itself  as a strategic 
architecture platform. Its role is to cultivate disciplined movement lawyers, strengthen regional 
coordination, and design litigation sequences capable of  withstanding backlash. This posture 
reflects a sober assessment of  the terrain. In environments where rights assertion can trigger 
retaliation, the absence of  strategic restraint can endanger precisely those communities litigation 
seeks to protect.

1.2. The Age of  Backlash: Political and Legal Terrain

To understand JBF’s institutional posture, one must first understand the age in which it operates. 
Across multiple African jurisdictions, the last decade has witnessed the consolidation of  organised 
anti-rights mobilisation. This mobilisation is not spontaneous. It is frequently networked across 
borders, supported by transnational funding streams, and articulated through coherent ideological 
frameworks that combine religious nationalism, moral panic, and sovereignty claims. It deploys 
litigation, legislative advocacy, media campaigns, and regulatory pressure as mutually reinforcing tools.
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Backlash, in this sense, is not merely a reaction to rights gains. It is a proactive strategy aimed at 
redefining the normative boundaries of  constitutional interpretation and civic participation. It 
seeks to reframe rights discourse as alien, elitist, or corrosive to social cohesion. It presents 
criminalisation as cultural defence. It invokes public health as justification for punitive measures. It 
positions human rights institutions as threats to democratic sovereignty.

In this climate, litigation does not unfold in isolation. A constitutional challenge to a sodomy law 
may provoke legislative proposals targeting “promotion” of  homosexuality. A court victory on 
association rights may be followed by regulatory amendments tightening NGO registration 
requirements. A health-based claim protecting confidentiality may trigger public accusations of  
secrecy or moral decadence. These patterns reveal that backlash operates structurally. It anticipates 
rights claims and prepares countermeasures.

Judicial behaviour has also shifted in subtle but consequential ways. Courts increasingly rely on 
doctrines of  deference, margin of  appreciation, or cultural specificity when confronted with 
politically sensitive claims. Even where constitutional texts contain expansive rights guarantees, 
interpretation may be cautious, incremental, or narrowly procedural. This judicial minimalism 
reflects awareness of  political pressure and institutional vulnerability.

At the same time, public health has been securitised in certain contexts. HIV, rather than being 
treated primarily as a matter of  treatment access and prevention, is framed as a threat requiring 
control. This framing legitimises mandatory testing, disclosure regimes, and criminalisation. It 
aligns with moral narratives that associate disease with deviance. In such settings, rights claims must 
navigate not only doctrinal resistance but deeply embedded stigma.

JBF treats backlash not as an anomaly but as a predictable feature of  the current era. This 
conceptual shift matters. When backlash is treated as exceptional, lawyers are tempted to respond 
reactively. When it is treated as structural, lawyers plan for it from the outset. They conduct actor 
mapping before filing cases. They anticipate legislative retaliation. They design communications 
strategies that minimise inflammatory framing. They prepare plaintiffs and communities for 
potential exposure.

The age of  backlash demands a recalibrated form of  courage. It is no longer sufficient to be bold. 
One must also be strategic.

1.3. JBF’s Theory of  Change: Disciplined Assertion

Justice Bridge Foundation’s theory of  change emerges from this political analysis. It does not 
abandon rights-based litigation. Rather, it redefines the manner in which rights are asserted.

The first pillar of  JBF’s approach is the disciplined assertion of  contested rights. This means 
acknowledging that certain rights claims may lack political consensus yet remain constitutionally 
grounded. Assertion in such contexts may require indirect strategies. For example, rather than 
seeking immediate judicial recognition of  expansive sexual rights, lawyers may frame claims 
through equality, privacy, or health doctrines that courts are more prepared to engage. This is not 
a retreat from principle. It is a sequencing strategy aimed at building durable foundations.

The second pillar is movement-embedded lawyering. Litigation must be accountable to those most 
affected. This requires more than consultation. It demands shared decision-making structures, 
transparent risk assessment, and ongoing consent. In hostile contexts, the costs of  litigation are 
often borne by plaintiffs and communities rather than lawyers or organisations. Movement-
embedded lawyering insists that these costs be acknowledged and weighed collectively.
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The third pillar is backlash preparedness. Every case filed under JBF’s model includes an analysis 
of  potential retaliation. This analysis considers legislative response, media mobilisation, police 
behaviour, and regulatory risk. It identifies protective measures for plaintiffs and partner 
organisations. It recognises that implementation of  judgments is as important as their issuance.

The fourth pillar concerns forum intelligence. Domestic courts, sub-regional tribunals, and 
regional bodies offer distinct opportunities and constraints. Strategic sequencing may involve 
beginning domestically to establish standing and record, then escalating regionally where 
independence or interpretive openness is greater. Forum choice is treated as architectural design 
rather than incidental selection.

The fifth pillar is long-term constitutional imagination. Structural change rarely occurs in a single 
judgment. Particularly in conservative environments, rights development may require incremental 
decisions that gradually reshape doctrine. JBF’s theory of  change therefore values patience. It 
rejects maximalist approaches that risk sweeping rejection in favour of  carefully constructed 
litigation ladders.

Underlying all five pillars is a redefinition of  success. Success is not measured solely by precedent. 
It is measured by whether litigation expands conditions for life, safety, and dignity. Does it improve 
access to HIV services? Does it reduce police harassment? Does it strengthen organisational 
resilience? Does it avoid triggering devastating retaliation? These questions anchor JBF’s evaluation 
of  impact.

1.4. From Expansion to Assertion

The institutional framework articulated here reflects a broader shift from expansionist rights 
optimism to disciplined rights assertion. Earlier eras of  human rights advocacy often assumed that 
courts, once presented with compelling arguments, would gradually align law with evolving norms. 
While this trajectory was never uniform, it shaped strategic assumptions.

In the present climate, such assumptions are precarious. Rights gains are fragile. Precedent can be 
narrowed. Legislatures can retaliate. Movements can be targeted. JBF does not interpret this shift 
as a signal to withdraw from litigation. It interprets it as a call to refine litigation.

Asserting contested rights in the age of  backlash requires a combination of  courage and restraint, 
ambition and patience, principle and pragmatism. It requires lawyers who understand that law is a 
terrain of  power rather than a neutral forum. It requires institutions capable of  absorbing loss 
without abandoning strategy. It requires movement alignment at every stage.

Part I of  this curriculum establishes the intellectual architecture for that work. It clarifies who JBF 
is, how it reads the political landscape, and how it intends to operate within it. The modules that 
follow will translate this architecture into doctrinal tools, strategic frameworks, and applied 
practice. But without the institutional clarity developed here, those tools risk being deployed 
without sufficient discipline.

Justice Bridge Foundation does not promise quick victories. It promises deliberate assertion. It 
does not promise consensus. It prepares for contestation. It does not assume expansion. It plans 
for resistance.

In the age of  backlash, that recalibration is not optional. It is necessary.
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PART II: INSTITUTE’S OBJECTIVES AND PEDAGOGICAL 
PHILOSOPHY

2.1. Purpose of  the JBF Movement Litigation Institute

The Justice Bridge Foundation Movement Litigation Institute (JBF-MLI) exists to cultivate a 
generation of  lawyers capable of  asserting contested rights in politically hostile environments 
without endangering the communities they seek to serve. The Institute is not designed to produce 
courtroom technicians alone. It is designed to produce disciplined movement lawyers—
practitioners who understand that law operates within power structures, that backlash is 
predictable rather than exceptional, and that litigation decisions carry social consequences beyond 
legal reasoning.

In earlier periods of  rights advocacy, legal training often focused primarily on doctrinal mastery. 
Participants were trained to identify violations, articulate constitutional claims, and construct 
persuasive arguments. While those skills remain essential, they are insufficient in the age of  
backlash. Today’s rights lawyer must also possess political literacy, risk assessment capacity, strategic 
patience, and movement accountability.

The Institute’s primary objective is therefore to recalibrate how lawyers understand their role. It 
seeks to shift the centre of  gravity from rights expansion through optimism to rights assertion 
through disciplined strategy. Participants are invited to reconsider what success looks like, how 
litigation interacts with public discourse, and when restraint may be more protective than 
confrontation.

The Institute is built around the conviction that legal intervention must expand the conditions for 
life, health, and dignity. Where litigation increases exposure without strengthening protection, it 
fails movement standards even if  it succeeds doctrinally. This orientation shapes every component 
of  the curriculum.

2.2. Core Objectives of  the Institute

The objectives of  the Movement Litigation Institute are layered and interconnected. They reflect 
not only substantive goals but also institutional posture and ethical commitment.

The first objective is to strengthen litigation capacity in HIV justice and SOGIE/LGBT rights 
within West and Central Africa. This includes doctrinal competence in equality, privacy, health, 
association, and constitutional interpretation. However, doctrinal competence is always framed 
within strategic discipline. Participants are not simply trained to identify violations; they are trained 
to assess whether, when, and how to litigate them.

The second objective is to cultivate backlash-aware strategic judgment. Participants learn to 
anticipate retaliation, analyse political timing, map anti-rights actors, and design mitigation 
strategies. Backlash preparedness is treated not as an add-on but as an integral dimension of  case 
planning. The Institute aims to ensure that no participant approaches litigation without having 
conducted a structured risk analysis.
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The third objective is to embed movement accountability into legal practice. The Institute 
emphasises that lawyers operate within ecosystems of  community organisations, service providers, 
activists, and affected individuals. Litigation decisions must be shared decisions. Participants are 
trained to engage in meaningful consultation, to communicate risks transparently, and to respect 
community hesitation where it exists.

The fourth objective is to foster regional coordination and cross-border learning. Backlash is often 
transnational. Anti-rights actors share strategies across jurisdictions. Legal responses must 
therefore also develop transnational awareness. The Institute provides space for participants to 
analyse comparative jurisprudence, share contextual insights, and identify opportunities for 
coordinated sequencing across domestic and regional forums.

The fifth objective is to redefine impact measurement. Participants are encouraged to develop 
evaluation frameworks that extend beyond precedent. They examine how litigation affects HIV 
service access, police behaviour, organisational resilience, and public narrative. By the conclusion 
of  the Institute, participants are expected to articulate litigation strategies that integrate measurable 
movement outcomes.

2.3. Pedagogical Orientation: Learning in an Era of  Constraint

The pedagogical philosophy of  the Movement Litigation Institute reflects the political 
environment in which its participants operate. It rejects the assumption that legal knowledge alone 
produces effective advocacy. Instead, it approaches learning as a reflective, analytical, and context-
sensitive process.

The Institute adopts a problem-centred methodology. Rather than beginning with abstract 
doctrine, sessions are often anchored in real or simulated scenarios drawn from backlash contexts. 
Participants are asked to diagnose not only the legal violation but the political terrain surrounding 
it. They analyse institutional vulnerability, public discourse, enforcement patterns, and potential 
retaliation. Only then do they develop litigation strategies.

This sequencing matters. It trains participants to resist reflexive litigation. It encourages them to 
treat legal action as one instrument among many, rather than as an automatic response to injustice. 
It also reinforces the discipline of  pause. In hostile environments, the most strategic choice may 
sometimes be to delay, narrow, or sequence claims.

The Institute emphasises deliberative dialogue rather than didactic instruction. Participants are 
often experienced practitioners operating in complex environments. Their contextual knowledge 
is treated as essential to collective learning. Facilitators guide discussion, but expertise is distributed. 
This pedagogical approach mirrors the movement-embedded philosophy the Institute promotes. 
Just as lawyers must share decision-making power with communities, participants are invited to 
share knowledge with one another.

2.4. Integrating Doctrine with Political Analysis

A distinctive feature of  the Institute is its integration of  doctrinal training with political analysis. 
Traditional legal education often separates these domains. Constitutional law is taught as text and 
precedent; politics is treated as external context. The Movement Litigation Institute collapses that 
separation.

For example, when participants study proportionality doctrine, they are not only examining judicial 
tests. They are also analysing how conservative courts may apply proportionality in politically 
sensitive cases. When they explore equality jurisprudence, they assess how intersectional claims 
may be received within specific judicial cultures. When they examine freedom of  association, they 
consider how regulatory agencies may respond to adverse rulings.
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This integrated approach reflects JBF’s institutional commitment to realism. Law does not operate 
independently of  power. Training that ignores this reality risks producing strategies that are elegant 
but impractical.

The Institute therefore requires participants to develop litigation blueprints that include doctrinal 
argument, political mapping, backlash scenarios, communications planning, and implementation 
monitoring. The exercise of  designing these blueprints is itself  pedagogical. It cultivates habits of  
foresight that participants carry into their practice.

2.5. Ethical Foundations of  the Curriculum

Underlying the Institute’s pedagogical structure is a set of  ethical commitments. These 
commitments shape both content and method.

First, the Institute affirms that communities most affected by rights violations possess expertise. 
Legal professionals bring technical skills, but they do not possess monopoly knowledge. This ethic 
is reflected in case simulations that require consultation and consent frameworks as part of  strategy 
design.

Second, the Institute recognises that plaintiffs and communities often bear disproportionate risk. 
Training sessions therefore include explicit reflection on power dynamics between lawyers and 
clients. Participants are asked to consider how professional ambition, donor expectations, or 
institutional visibility can influence case selection. This reflexive dimension is essential to 
movement accountability.

Third, the Institute treats confidentiality and protection not as administrative afterthoughts but as 
core strategic concerns. In contexts where exposure can lead to arrest, violence, or ostracism, 
ethical litigation requires careful safeguarding protocols. These are woven into module design.

Fourth, the Institute promotes humility in victory and resilience in loss. Participants are reminded 
that litigation is a long game. Gains may be incremental. Losses may occur despite strong 
arguments. Ethical commitment requires sustaining strategy beyond immediate outcomes.

2.6. Building Long-Term Capacity Rather Than Episodic Skill

The Movement Litigation Institute is not conceived as a one-off  training intervention. It is 
structured as part of  a broader capacity-building ecosystem. Participants are encouraged to remain 
connected through networks, share developments, and collaborate across borders. The Institute’s 
pedagogy emphasises sustainability over spectacle.

Rather than focusing solely on high-profile constitutional challenges, the curriculum also addresses 
everyday legal interventions that strengthen movement infrastructure. These include registration 
disputes, bail applications, confidentiality enforcement, and procedural challenges. By valuing these 
interventions, the Institute affirms that structural change is built from multiple layers of  legal 
engagement. 

Participants leave not merely with knowledge of  doctrine but with strategic frameworks that can 
be adapted to evolving contexts. The emphasis on theory of  change design, actor mapping, and 
sequencing ensures that learning remains applicable beyond the training space.
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2.7. Reframing the Role of  the Rights Lawyer

At its core, Part II of  this curriculum seeks to reframe how participants understand their 
professional identity. The rights lawyer in the age of  backlash is not simply a litigator. They are a 
strategist, a risk assessor, a movement partner, and sometimes a restraint advocate.

This reframing does not diminish ambition. It refines it. It acknowledges that rights assertion under 
hostility requires patience and precision. It requires the ability to distinguish between symbolic 
victory and durable change. It requires courage to press forward and discipline to hold back.

The pedagogical philosophy of  the Institute is therefore oriented toward cultivating judgment. 
Technical knowledge can be acquired through textbooks and seminars. Judgment is developed 
through sustained reflection on context, power, and consequence. The Institute’s narrative 
structure, case simulations, and collaborative exercises are all designed to nurture this capacity.

2.8. Preparing Lawyers for Constitutional Imagination

Finally, the Institute seeks to cultivate constitutional imagination. In environments where courts are 
cautious and political climates volatile, rights development may occur incrementally. Participants 
are encouraged to think in terms of  sequences rather than single interventions. They are trained to 
identify narrow openings within conservative doctrine and to use those openings as foundations 
for future expansion.

Constitutional imagination requires resisting the temptation of  maximalist claims that courts are 
unprepared to entertain. It also requires persistence in building record, developing jurisprudence, 
and preserving fragile gains. The Institute equips participants to operate within these constraints 
without abandoning principled commitment.

Conclusion

Part II articulates the objectives and pedagogical philosophy that guide the Justice Bridge 
Foundation Movement Litigation Institute. It clarifies that the Institute is not simply about 
teaching law. It is about teaching law under pressure. It is about cultivating lawyers who understand 
that rights assertion in the age of  backlash requires discipline, accountability, foresight, and 
patience.

With the institutional framework and pedagogical orientation established, the curriculum now 
turns to substantive modules. These modules translate institutional vision into doctrinal tools and 
applied strategies. Each module will continue to reflect the commitments outlined here: disciplined 
assertion, movement alignment, backlash preparedness, and long-term constitutional imagination.
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MODULE 1: MOVEMENT LAWYERING IN THE AGE OF BACKLASH

Learning Objectives

1. By the end of  this module, participants should be able to:

2. Explain the concept of  movement lawyering and distinguish it from traditional public 
interest litigation.

3. Analyse the relationship between law, social movements, and structural power in the 
context of  contested rights.

4. Understand the interconnected nature of  HIV justice and SOGIE/LGBT rights and 
how legal frameworks affect both.

5. Identify the role of  lawyers within broader movement ecosystems, including 
collaboration with community organisations, activists, and researchers.

6. Assess the ethical responsibilities of  lawyers working with vulnerable communities and 
recognise the importance of  community accountability.

7. Evaluate the risks and opportunities associated with litigation in politically hostile 
environments.

8. Develop approaches for aligning legal strategies with movement priorities and 
community needs.

1.1 Repositioning the Lawyer in Hostile Environments

The first task of  the Movement Litigation Institute is not doctrinal. It is positional. Before 
participants are trained in proportionality analysis, forum sequencing, or equality jurisprudence, 
they must confront a more fundamental question: what does it mean to be a rights lawyer in an era 
in which rights themselves are contested?

Movement lawyering in the age of  backlash requires a recalibration of  professional identity. In 
more expansionist eras of  constitutional optimism, lawyers could approach litigation with a 
presumption that courts were potential allies in a gradual project of  rights development. Even 
where resistance existed, the broader normative trajectory appeared aligned with inclusion and 
equality. That presumption is no longer reliable. Across many jurisdictions in West and Central 
Africa, lawyers now operate in environments where courts may be cautious, legislatures reactive, 
and public discourse saturated with moralised narratives about sexuality, family, and national 
identity.

In this climate, the act of  filing a case may be interpreted as provocation. The visibility generated 
by litigation may produce consequences far beyond the courtroom. The legal claim is never only 
legal; it is political, symbolic, and potentially destabilising. Movement lawyering begins by 
acknowledging this terrain without surrendering to it. It rejects both naïve optimism and paralysing 
pessimism. Instead, it insists that lawyers must operate with discipline, humility, and alignment with 
the communities whose rights are being asserted.
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This module therefore repositions the lawyer not as a heroic architect of  social change, but as a 
strategic partner within a broader movement ecosystem. The lawyer is one actor among many. 
Their technical skill is indispensable, but it is not sovereign. Litigation decisions must be made with 
shared analysis, informed consent, and awareness of  risk distribution. In hostile environments, the 
lawyer’s miscalculation can expose communities to surveillance, harassment, and retaliation. 
Conversely, a lawyer’s discipline can preserve fragile gains, prevent backlash escalation, and build 
incremental pathways toward constitutional recognition. The distinction lies not in doctrinal 
brilliance alone, but in judgment.

To operationalise this shift, participants should begin to ask a set of  recurring positional questions 
before any legal step is taken:

Table 1: Movement Lawyering Orientation Questions

These questions are not theoretical. They are the first discipline of  movement lawyering.

1.2 Law as a Terrain of  Power Rather Than Neutral Arbiter

Central to movement lawyering is the recognition that law is not a neutral forum awaiting rational 
persuasion. Law is a terrain of  power. It reflects historical hierarchies, political compromises, and 
institutional vulnerabilities.

In the domains of  HIV justice and SOGIE/LGBT rights, this reality is particularly visible. 
Criminal codes regulating sexuality are often colonial inheritances repurposed through 
contemporary moral discourse. HIV non-disclosure statutes frequently emerged from early 
epidemic panic rather than evidence-based policy. Regulatory regimes governing association and 
expression are deployed selectively against marginalised communities.

Courts, while constitutionally empowered, are embedded within these political structures. Judges 
are aware of  public controversy. They are attentive to institutional legitimacy. They operate within 
cultures that may be conservative in temperament or cautious in politically sensitive matters. Even 
progressive constitutional texts may be interpreted narrowly when claims are framed as threatening 
social order.

Movement lawyering therefore requires a shift in analytical posture. Instead of  asking solely, “What 
does the law say?” participants must ask, “How is the law likely to behave within this political 
climate?” This question is not cynical. It is strategic.

Question Purpose

Who is driving this case? Clarifies power and ownership
Who bears the risk? Surfaces asymmetry
What happens if we win? Tests assumptions
What happens if we lose? Forces realism
Is the community ready? Anchors timing
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For example, a constitutional privacy clause may appear expansive on its face. Yet in a climate of  
moral panic, courts may interpret privacy narrowly to avoid appearing to endorse contested 
identities. Conversely, equality doctrine may offer a less politically charged pathway to challenge 
discriminatory practices without triggering ideological alarm. Understanding these dynamics allows 
lawyers to frame claims in ways that expand possibility rather than provoke defensive closure.

The Institute therefore trains participants to treat law as dynamic and contested rather than static 
and neutral. This analytical shift underpins the disciplined assertion model advanced by JBF.

To assist this analysis, participants should apply the following tool:

Table 2: Legal Behaviour Assessment Grid

This grid helps move analysis from abstraction to prediction.

1.3 The Structural Link Between HIV Justice and SOGIE/LGBT Rights

A defining feature of  this module is its insistence that HIV justice and SOGIE/LGBT rights be 
analysed as interconnected rather than parallel struggles.

Criminalisation of  same-sex intimacy does not merely violate privacy or equality; it directly shapes 
patterns of  HIV vulnerability. When communities fear arrest or exposure, they avoid testing, 
treatment, and prevention services. When police raid social spaces associated with sexual 
minorities, outreach networks collapse. When confidentiality is compromised, stigma intensifies.

Similarly, HIV criminalisation regimes disproportionately affect individuals already marginalised by 
gender, sexuality, or poverty. Mandatory disclosure requirements and punitive non-disclosure laws 
reinforce narratives of  deviance and danger. Public health is reframed as moral control.

Movement lawyering must therefore operate at this intersection. Litigation strategies that pursue 
decriminalisation without attending to health access may produce symbolic gains without 
improving lived conditions. Conversely, health-based claims that ignore structural discrimination 
may entrench surveillance under the guise of  service provision.

Participants are trained to design litigation strategies that integrate both domains. For example, a 
challenge to mandatory testing protocols may draw upon equality, privacy, and health rights 
simultaneously. A case addressing police harassment near clinics may combine freedom of  
association and right-to-health arguments.

Dimension Key Question Example

Judicial posture Is the court cautious or assertive? Recent conservative rulings

Political sensitivity Is the issue publicly contested? Parliamentary debates

Institutional risk Will the court avoid controversy? Narrow interpretations

Doctrinal flexibility Are alternative pathways available? Equality vs privacy

Anchors timing
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This integrative approach reflects JBF’s institutional understanding that these rights terrains are 
structurally entangled.

1.4 Community Accountability and Shared Risk

Movement lawyering in hostile environments cannot be separated from risk analysis. In many 
contexts, the decision to litigate exposes plaintiffs to visibility, social stigma, or state retaliation.

Lawyers, often operating from relative institutional protection, must confront the asymmetry of  risk.

This module therefore emphasises accountability as both ethical commitment and strategic 
necessity. Accountability is not satisfied by informing a client of  legal options. It requires 
structured consultation with affected communities, transparent communication about potential 
backlash, and ongoing consent as cases evolve.

Participants are encouraged to reflect critically on how professional incentives—such as the pursuit 
of  landmark judgments, media visibility, or donor expectations—can influence litigation decisions. 
These incentives are not inherently illegitimate. However, when they overshadow community risk 
assessments, movement alignment erodes.

To operationalise accountability, participants should apply the following:

Table 4: Community Risk and Accountability Matrix

The Institute challenges participants to design decision-making frameworks that redistribute 
authority. This may include advisory groups, community consultations before filing, or explicit exit 
strategies if  backlash escalates. Such mechanisms slow down litigation, but they also strengthen 
legitimacy and protection.

Table 3: Integrated Rights Framing Table

Stakeholder Risk Exposure Consultation Required Ongoing Role

Direct claimant High Mandatory Continuous

Wider community Medium Structured Advisory

Movement actors Variable Strategic Coordinating

Issue Rights Engaged Strategic Value

Police raids Association + health Links law to lived harm

Disclosure laws Privacy + equality Reduces moral framing

Clinic access Health + dignity Grounds claim in necessity

Are alternative pathways available? Equality vs privacy

Anchors timing
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1.5 From Reflexive Litigation to Disciplined Assertion

In many rights-oriented legal cultures, the default response to violation is litigation. Movement 
lawyering resists reflexivity.

It insists that the question is not simply whether a violation exists, but whether litigation at this 
moment advances movement interests.

Disciplined assertion involves evaluating timing, institutional readiness, and potential retaliation. A 
case that appears legally strong may be politically premature. Conversely, a narrower claim framed 
through less controversial doctrine may secure incremental progress that builds toward larger 
objectives.

Participants are introduced to the concept of  litigation sequencing. Rather than pursuing 
maximalist constitutional transformation in a single case, lawyers may construct a series of  
interlinked interventions.

Table 5: Litigation Pathway Options                                          

This approach does not dilute ambition. It organises it. In backlash environments, constitutional 
imagination must be accompanied by constitutional patience.

1.6 Managing Visibility and Narrative

Litigation inevitably produces narrative. Media coverage, public statements, and political 
commentary shape how cases are understood beyond legal texts.

In environments saturated with moral rhetoric, narrative management is strategic.

Movement lawyering requires careful framing. A case may be presented as a defence of  dignity and 
equality rather than as a confrontation over moral norms. Health-based claims may emphasise 
evidence and public benefit rather than identity politics.

Language choices matter.

Participants examine how certain phrases trigger ideological resistance while others open space for 
judicial engagement. This analysis is not about disavowing identity. It is about strategic 
communication.

Pathway Objective When to Use

Containment Reduce harm High-risk context

Defensive Win case Moderate risk

Strategic Shift law Prepared environment
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In hostile contexts, narrative discipline can reduce backlash intensity and protect plaintiffs. At the 
same time, the Institute cautions against narrative erasure. Movement alignment requires honesty 
about whose rights are at stake. Strategic framing must not slide into invisibility that undermines 
community recognition.

1.7 Ethical Restraint and Strategic Courage

Movement lawyering in the age of  backlash demands a paradoxical combination of  restraint and 
courage.

Restraint involves declining to file cases that would endanger communities without realistic 
prospect of  durable gain. Courage involves asserting rights even when political consensus is 
absent.

Participants are encouraged to differentiate between fear-based avoidance and disciplined 
postponement. Avoidance retreats from contestation altogether. Disciplined postponement 
repositions it. The latter involves preparing stronger evidentiary records, building coalitions, or 
waiting for institutional openings.

Strategic courage may also require filing cases despite anticipated backlash, where the costs of  
silence exceed the risks of  exposure.

These decisions cannot be made individually. They must be grounded in collective analysis.

1.8 Reframing Success and Failure

Traditional litigation culture often defines success narrowly as judicial victory and failure as judicial 
loss.

Movement lawyering complicates this binary.

A narrow procedural win that strengthens organisational capacity may be more valuable than a 
sweeping but unstable constitutional pronouncement. A carefully managed loss that exposes state 
practices and builds record for regional appeal may still advance long-term strategy. Conversely, a 
high-profile victory followed by legislative retaliation may undermine fragile gains.

Participants are trained to design broader impact metrics.

Table 6: Narrative Framing Guide

Framing Style Effect

Moral confrontation High resistance

Rights-based neutrality Moderate engagement

Health/evidence framing Lower resistance
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Table 7: Impact Evaluation TableTable 7: Impact Evaluation Table

Outcome Type Example

Legal Judgment obtained

Social Reduced harassment

Movement Stronger networks

Structural Improved service access

By broadening evaluation criteria, the Institute reinforces disciplined assertion over spectacle.

Conclusion

Movement lawyering for HIV justice and SOGIE/LGBT rights in the age of  backlash is not a 
matter of  rhetorical commitment. It is a structured practice requiring judgment, humility, foresight, 
and courage. It demands that lawyers treat litigation as a strategic instrument embedded within 
movement ecosystems and political terrain. This module has sought to reposition participants 
within that terrain. It has asked them to reconsider reflexes, recalibrate ambition, and recognise that 
rights assertion under hostility requires both discipline and imagination. The next module builds 
from this foundation by treating litigation not as an isolated act, but as an architecture of  change.
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MODULE 2: STRATEGIC LITIGATION IN THE AGE OF BACKLASH

Learning Objectives

1. By the end of  this module, participants should be able to:

2. Define strategic litigation and explain its role within broader advocacy strategies.

3. Assess when litigation is an appropriate tool for advancing contested rights.

4. Conduct a pre-litigation analysis that includes legal, political, and movement 
considerations.

5. Design a theory of  change that links litigation outcomes to long-term social and legal 
transformation.

6. Understand how backlash can affect litigation strategies and movement sustainability.

7. Evaluate the risks of  litigation for plaintiffs, communities, and organisations.

8. Develop strategies for sequencing litigation to build incremental legal change.

2.1 Reframing Strategic Litigation Under Constraint

If  Module 1 repositions the lawyer, Module 2 repositions litigation itself.

Strategic litigation has long been treated as the flagship tool of  rights advocacy. It has been 
associated with landmark judgments, transformative precedent, and symbolic victories that reshape 
legal landscapes. In more expansionist constitutional periods, this model often appeared viable. 
Courts were seen as potential engines of  social change, and well-crafted cases were expected to 
generate forward momentum.

In the age of  backlash, strategic litigation cannot be understood in these terms alone. The 
assumption that judicial recognition necessarily produces durable change is no longer stable. 
Courts may rule narrowly. Legislatures may retaliate. Administrative agencies may quietly resist 
implementation. Anti-rights actors may mobilise in response to perceived threats. In such 
environments, litigation is not simply an instrument of  progress; it is a trigger within a volatile 
system.

Strategic litigation must therefore be reframed as a disciplined architectural process rather than a 
reflexive tactic. It must be understood as one component of  a broader movement strategy, 
embedded within political terrain and constrained by institutional realities. The question is no 
longer simply whether a legal violation exists. The question is whether litigation at this moment, in 
this forum, framed in this manner, advances the long-term assertion of  contested rights without 
exposing communities to disproportionate harm.

This reframing requires humility. It requires recognising that not every injustice is ripe for strategic 
litigation, and that some of  the most effective interventions may be incremental, procedural, or 
indirect. It also requires courage, because there will be moments when silence entrenches 
repression and litigation, despite risk, becomes necessary.
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Module 2 equips participants to make these judgments.

To discipline this reframing, participants should begin with a simple but demanding shift in habit. 
Before thinking of  cases as vehicles for recognition or victory, they must think of  them as 
interventions in a wider ecosystem. That ecosystem includes courts, plaintiffs, communities, 
administrative agencies, legislators, police, journalists, funders, and organised anti-rights actors. 
Litigation is never addressed only to a judge. It sends signals outward. It rearranges risks. It creates 
opportunity for allies and openings for opponents. A movement lawyer must therefore think 
architecturally rather than episodically.

One way to express this shift is through the following comparative frame:

Table 1: From Reflexive Litigation to Strategic Litigation Under Constraint

This table is not merely pedagogical. It captures the central methodological shift of  the module. 
Lawyers trained in rights environments are often rewarded for responsiveness, ambition, and 
doctrinal creativity. Movement litigation under backlash conditions rewards something harder: 
calibration.

2.2 The Preconditions for Strategic Litigation

Strategic litigation in hostile environments requires certain structural preconditions. Where these 
conditions are absent, litigation may produce more harm than benefit.

The first precondition is a minimally viable legal foothold. This does not require an ideologically 
sympathetic judiciary, but it does require doctrinal space. There must be constitutional provisions, 
statutory ambiguities, or procedural avenues capable of  supporting argument. Filing expansive 
claims in a doctrinal vacuum risks producing authoritative rejection that strengthens hostile 
precedent.

The second precondition is institutional resilience. Courts do not operate in isolation. They exist 
within political systems that can exert pressure. In contexts where judicial independence is severely 
compromised, litigation must be evaluated carefully. 

Reflexive Litigation Strategic Litigation Under 
Constraint

Responds to violation because a violation exists Responds only after structured assessment

Assumes strong legal claim should be filed Asks whether filing now advances 
movement aims

Measures success by judgment alone Measures success by legal, social, and 
movement effects

Treats backlash as secondary Treats backlash as integral to design

Prioritises landmark potential Prioritises durability, safety, and sequencing
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This does not mean avoiding such courts entirely. It means calibrating claims, framing arguments 
with institutional legitimacy in mind, and preparing for limited or procedural outcomes rather than 
sweeping transformation.

The third precondition concerns movement infrastructure. Litigation generates visibility. Visibility 
generates reaction. If  community organisations lack protective capacity, if  communication 
channels are fragmented, or if  coalitions are weak, backlash can overwhelm fragile structures. 
Movement-aligned strategic litigation therefore requires that organisational ecosystems be assessed 
before filing.

The fourth precondition is timing. Political climates fluctuate. Elections, legislative sessions, public 
scandals, or shifts in judicial composition can alter receptivity. Strategic litigation is not simply 
about strong arguments; it is about institutional timing.

Participants in this module are trained to conduct structured pre-litigation assessments that 
integrate these dimensions. The discipline of  preconditions prevents reflexive filing and 
encourages deliberate sequencing.

To make this assessment usable in practice, the Institute introduces a preconditions grid that 
should be completed before any case is designated “strategic”:

Table 2: Strategic Litigation Preconditions Grid

Precondition Key Question Indicators of  
Readiness

Indicators of  
Concern

Legal foothold Is there doctrinal 
space?

Constitutional right, 
ambiguity, procedural 
opening

Closed precedent, 
explicit exclusion

Institutional 
resilience

Can the forum bear 
the claim?

Some independence, 
procedural regularity

Open political 
capture, erratic 
process

Movement 
infrastructure

Can the ecosystem 
absorb backlash?

Strong partners, safety 
planning, communications 
capacity

Weak coalition, 
exposed 
communities, no 
protection plan

Timing Is this the right 
moment?

Open institutional window, 
manageable climate

Elections, moral 
panic, pending hostile 
legislation

This table should not be treated mechanically. It is not a checklist that automatically permits or 
forbids filing. Its purpose is to force the lawyer and the movement to confront the actual 
environment into which litigation is being introduced.

A useful training exercise at this stage is to ask participants to apply the grid to a hypothetical case 
that is legally compelling but politically dangerous. The pedagogical point is to show that legal 
merit is only one variable in strategic design.

2.3 Theory of  Change as Architectural Design

A defining feature of  strategic litigation under JBF’s model is the requirement of  a clear theory of  
change. Litigation is not self-justifying. It must be embedded within an articulated pathway from 
legal intervention to movement-relevant outcomes.
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Element Guiding Question Illustrative Content

Problem What precise problem are we 
trying to change?

Police harassment near HIV service 
points

Legal objective What legal outcome is sought? Declaration of  unlawful interference

Intermediate 
effect

What should change 
immediately after judgment?

Reduced arbitrary police presence

Long-term 
change

What broader transformation is 
intended?

Safer access to health services

Non-litigation 
conditions

What else must happen? Monitoring, training, coalition 
messaging

Risk factors What could block the pathway? Police defiance, media backlash, 
political rhetoric

Mitigation How will those risks be 
managed?

Documentation, implementation 
partners, response strategy

A theory of  change identifies how a judgment, even a narrow one, will alter behaviour, strengthen 
precedent, or build leverage. It clarifies what must occur beyond the courtroom for change to 
materialise. It anticipates implementation challenges and identifies actors responsible for follow-
through.

In HIV justice and SOGIE/LGBT contexts, this architectural thinking is essential. A judgment 
invalidating a discriminatory regulation does not automatically change police practice or clinic 
policy. Implementation may require administrative reform, training, and monitoring. Without this 
planning, victories remain symbolic.

Conversely, even a loss can serve strategic function if  it builds evidentiary record for regional 
escalation, exposes state contradictions, or galvanises coalition strength. The theory of  change 
must therefore extend beyond immediate outcomes.

Participants are required to design litigation blueprints that include: the legal objective, anticipated 
institutional response, potential backlash scenarios, mitigation strategies, and post-judgment 
implementation plans. This structured exercise reinforces that litigation is process rather than 
event.

At a deeper level, theory of  change performs a disciplining function. It forces lawyers to say, in 
concrete terms, what they believe the case will do. Too often, litigation is justified in vague 
language. It will “advance rights,” “create awareness,” or “set precedent.” These formulations are 
not useless, but they are insufficient. They avoid the harder work of  specifying mechanism. How 
exactly will a judicial declaration alter police behaviour? How will a favorable ruling travel into 
clinic policy, prison regulations, school administration, or NGO registration practice? Who carries 
that work after judgment? What if  the state ignores the ruling? What if  the public response is 
hostile? Theory of  change requires answers.

To support that discipline, participants should work with the following design tool:

Table 3: Litigation Theory of  Change Template
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This framework should be used repeatedly until participants internalise that litigation is never the 
whole strategy. It is one structured intervention within a broader chain of  actions.

2.4 Sequencing Rather Than Maximalism

One of  the central lessons of  backlash environments is the danger of  maximalist litigation in 
fragile contexts. While expansive constitutional claims may reflect moral clarity, they may exceed 
institutional readiness. Courts confronted with broad transformation may respond with sweeping 
rejection.

Sequencing offers an alternative approach. Rather than demanding comprehensive recognition in 
a single case, lawyers can design incremental interventions that build doctrinal foundations 
gradually. An initial case may address procedural irregularities, administrative overreach, or narrow 
discrimination claims. Subsequent cases, supported by emerging precedent, may expand 
interpretive scope.

For example, in contexts where direct recognition of  sexual orientation as a protected ground is 
politically contentious, equality claims framed around arbitrary treatment or health discrimination 
may create space without forcing courts into ideological confrontation. Over time, such 
jurisprudence can support broader articulation.

Sequencing requires patience. It also requires resisting the allure of  landmark status. The Institute 
emphasises that durable change often emerges from layered, cumulative interventions rather than 
singular moments of  transformation.

This point warrants emphasis because many lawyers are socialised to believe that ambition and 
breadth are marks of  seriousness. In some environments, they are. In backlash settings, 
maximalism can harden the very institutional resistance it seeks to overcome. A court that feels 
forced into a socially explosive determination may choose defensive closure rather than 
incremental opening. Sequencing, by contrast, allows the lawyer to reorganise ambition across time.

A helpful way to train this instinct is to distinguish among three kinds of  claims:

Table 4: Sequencing Pathways

This does not mean every litigation pathway must follow exactly this order. Different jurisdictions 
and different issues will require different sequences. The point is that strategy should be cumulative 
and deliberate rather than expressive and immediate.

A strong classroom exercise here is to take a politically charged issue and ask participants to design 
a three-case pathway instead of  a single large claim. This helps reveal that sequencing is not 
timidity. It is design.

Stage Type of  Claim Strategic Purpose Illustrative Example

Stage 1 Procedural or 
administrative

Establish institutional foothold Challenge unlawful raid 
procedure

Stage 2 Narrow 
substantive

Build rights language cautiously Contest discriminatory 
service exclusion

Stage 3 Broader 
constitutional or 
regional

Consolidate and expand 
principle

Advance explicit equality 
recognition



PHASE I: FOUNDATIONS (LAW, POWER, AND CONTESTATION) 21

2.5 Risk Distribution and Plaintiff  Protection

Strategic litigation in hostile environments inevitably distributes risk unevenly. Plaintiffs may face 
social ostracism, employment consequences, arrest, or violence. Community organisations may 
experience regulatory scrutiny. Lawyers and institutions may confront reputational attack.

Movement-aligned strategic litigation requires transparent recognition of  this distribution. 
Plaintiffs must be informed not only of  legal arguments but of  potential exposure. Protective 
measures, including confidentiality strategies, safety planning, and psychosocial support, must be 
considered.

Participants examine how different framing choices alter risk profiles. A case framed around 
systemic administrative irregularity may produce less backlash than one framed around moral 
identity claims. Decisions about media engagement, public hearings, and naming conventions all 
affect exposure.

This module does not encourage excessive caution. Rather, it insists on deliberate risk 
management. Strategic courage without preparation is not bravery; it is negligence.

Risk analysis must therefore be understood as integral to case design rather than as a later 
protective measure. Too often, risk is treated as something to be managed after filing. By then, the 
most consequential decisions may already have been made. Filing in a claimant’s name, selecting a 
provocative frame, alerting the press prematurely, or choosing a court hearing likely to attract 
hostile attention can all shape the danger profile before any substantive argument is heard.

Participants should work through the following matrix when designing litigation:

Table 5: Risk Distribution and Protection Matrix

Actor Possible Risks Questions to Ask Protection Measures

Plaintiff Exposure, violence, 
family rejection, job 
loss

Does the plaintiff  
want visibility? What 
support exists?

Confidentiality, relocation 
planning, psychosocial 
support

Community Collective stigma, 
surveillance, 
retaliation

Could the case trigger 
wider targeting?

Community consultation, 
safety messaging, legal 
hotline

Organisation Regulatory scrutiny, 
reputational attack

Is the organisation 
prepared for 
investigation or 
smear?

Compliance review, 
communications protocol, 
alliance support

Lawyers Harassment, 
professional 
pressure, 
intimidation

Who will stand 
publicly? Who 
remains behind the 
scenes?

Team-based 
representation, security 
planning, documentation
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One of  the practical disciplines of  this module is that participants must not simply identify risk. 
They must assign responsibility for mitigation. If  there is no protection plan, then the strategic 
design is incomplete.

A training simulation may ask participants to choose between two otherwise viable claim 
structures, one of  which carries significantly higher claimant exposure. The aim is to show that 
legal elegance is not the sole criterion. Movement litigation asks what kind of  burden is being 
placed on real people.

2.6 Anticipating Legislative and Administrative Retaliation

Backlash frequently manifests not only in public discourse but in legislative and administrative 
response. Courts may issue favorable rulings, only to be followed by statutory amendments 
narrowing rights. Regulatory bodies may impose new compliance requirements on organisations 
involved in litigation.

Strategic litigation must therefore anticipate retaliation. Participants are trained to conduct actor 
mapping that identifies potential legislative allies and opponents, administrative agencies likely to 
resist, and media platforms capable of  shaping narrative.

Where possible, coalition-building prior to filing can mitigate reaction. Engaging professional 
associations, health bodies, or academic institutions may broaden support base. At times, 
narrowing claims to avoid triggering ideological alarm can preserve institutional space.

Retaliation cannot always be prevented. However, anticipating it allows for preparedness. Litigation 
that proceeds without retaliation analysis risks destabilising hard-won gains.

This is one of  the areas where movement litigation departs most sharply from conventional case-
based lawyering. The conventional model often assumes that once a legal issue has been identified 
and a remedy defined, the central task is persuasive argument before the court. Under backlash 
conditions, however, the legal dispute may be only one front. A favorable ruling can become the 
catalyst for parliamentary hostility, executive obstruction, or regulatory harassment. A strategically 
mature lawyer therefore asks not only what the respondent will argue in court, but what external 
actors may do if  the case begins to move.

To support this planning, participants should work with an actor-mapping tool such as the 
following:
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Table 6: Retaliation and Actor Mapping Table

Participants should be encouraged to see this table as dynamic. Actors shift. Positions harden or 
soften. Strategic litigation is not static planning. It is ongoing assessment.

2.7 Managing Judicial Conservatism

In many jurisdictions, judicial conservatism manifests not through overt hostility but through 
minimalism. Courts may avoid broad pronouncements, rely heavily on procedural grounds, or 
defer to legislative judgment. Understanding this institutional temperament is essential to strategic 
framing.

Participants are trained to identify interpretive openings within conservative reasoning. 
Proportionality doctrine, for example, can be leveraged to require evidence-based justification for 
restrictions without demanding ideological endorsement of  identity. Procedural fairness principles 
can challenge administrative overreach without triggering moral panic.

Strategic litigation under conservative courts often requires presenting claims as institutional 
stability questions rather than moral confrontation. This approach does not abandon principle. It 
reframes it within doctrinal pathways more likely to be entertained.

The skill here is subtle. It is not simply about being less ambitious. It is about understanding what 
kind of  reasoning a cautious court can inhabit without feeling that it is making an existential social 
pronouncement. A court unwilling to declare that a contested identity category deserves full 
constitutional recognition may still be willing to say that police must act lawfully, that public health 
measures must be evidence-based, that administrative discretion is not absolute, or that state action 
must not be arbitrary. These moves can be narrow, but they are not trivial. They can build a 
vocabulary that later cases extend.

Participants should be trained to diagnose judicial style through past judgments, tone, doctrinal 
preference, and patterns of  avoidance. A useful matrix is as follows:

Actor Likely Position Form of  
Intervention Prepared Response

Legislature Opposed / mixed / 
uncertain

Restrictive 
amendment, public 
hearing

Coalition advocacy, rapid 
analysis

Ministry / 
Agency

Defensive Administrative non-
compliance, delay

Monitoring and 
implementation pressure

Religious bloc Opposed Public mobilisation, 
condemnation

Narrative discipline, allied 
voices

Media outlet Hostile / neutral / 
supportive

Sensational framing or 
agenda-setting

Press lines, spokesperson 
plan

Professional 
bodies

Potential allies Public support or 
silence

Pre-filing engagement
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Table 7: Judicial Conservatism Response Matrix

Judicial Trait Typical Manifestation Strategic Adjustment

Minimalism Narrow ruling, avoidance of  
broad doctrine

Frame claim tightly and invite 
limited holding

Deference Respect for legislative or 
executive choices

Emphasise evidence, 
arbitrariness, and procedure

Moral caution Reluctance in identity-based 
reasoning

Lead with health, fairness, 
legality, or dignity

Procedural formalism Reliance on standing or 
technical defects

Prepare record meticulously and 
simplify relief  sought

Potential allies Public support or silence

A good exercise here is to give participants three past judgments from a hypothetical court and ask 
them to identify the court’s institutional temperament. They should then redesign a claim to match 
that temperament without losing strategic purpose.

2.8 Regional and Sub-Regional Escalation

Strategic litigation in West and Central Africa often involves navigating between domestic courts 
and regional bodies. The African Commission and African Court, as well as sub-regional tribunals, 
offer distinct interpretive cultures and procedural constraints.

Domestic litigation may be necessary to establish standing and exhaust remedies. However, 
regional forums may provide more expansive rights articulation. Sequencing between these levels 
requires careful planning. Filing prematurely at regional level without domestic record can 
undermine admissibility. Conversely, over-reliance on domestic courts where independence is weak 
may stall progress.

This module introduces forum intelligence as integral to strategic design. Participants assess 
comparative advantages and risks, including implementation challenges and political reception of  
regional judgments domestically.

Forum selection is not a technical afterthought. It is part of  the theory of  change. Different 
forums produce different forms of  authority, visibility, and enforcement challenge. A domestic 
judgment may be easier to implement but harder to obtain. A regional ruling may offer richer 
doctrine but greater resistance in implementation. Movement lawyers must therefore be able to 
explain why a given forum is being used now and what role it plays in the larger sequence.
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Forum Strategic 
Advantages

Strategic 
Constraints Best Use Cases

Domestic Courts Local enforceability, 
immediacy, factual 
record-building

Political pressure, 
doctrinal caution

Procedural relief, 
initial foothold

ECOWAS or other 
sub-regional court

Regional authority, 
broader framing

Variable 
implementation, access 
limits

Pattern-based rights 
violations

African 
Commission / 
African Court

Norm development, 
continental 
legitimacy

Admissibility hurdles, 
delayed outcomes

Long-term 
articulation and 
escalation

International 
advocacy 
mechanisms

Narrative pressure, 
diplomatic leverage

Limited legal force Complementary 
pressure, not primary 
remedy

Potential allies Public support or 
silence

Participants should be required to prepare short forum memoranda in which they justify a chosen 
pathway and identify the consequences of  not choosing the alternatives. This exercise helps 
cultivate strategic reasoning rather than habitual forum preference.

2.9 Loss, Partial Victory, and Strategic Retreat

Strategic litigation in backlash environments must normalise the possibility of  loss. Loss does not 
necessarily indicate failure of  principle. It may reflect institutional constraints beyond the case 
itself.

Participants are trained to interpret judgments strategically. A narrow win may still contain valuable 
dicta. A loss may highlight doctrinal weaknesses that can be addressed in future filings. Public 
narrative following judgment may be as consequential as the text itself.

Strategic retreat is presented not as capitulation but as recalibration. Withdrawing a claim, 
narrowing scope, or delaying filing may protect communities and preserve future openings. The 
discipline to retreat when necessary reflects maturity rather than weakness.

This is a crucial corrective to the culture of  legal heroism. Lawyers are often taught to persist, 
escalate, and resist compromise. Those instincts can be admirable, but under backlash conditions 
they can also become dangerous. There are moments when a partial victory should be treated as a 
platform rather than criticised as insufficient. There are other moments when a doctrinally elegant 
defeat should be recognised as strategically premature. The mature movement lawyer must be able 
to read outcomes politically as well as legally.

To assist this analysis, the following table may be used after judgment or at key decision points:

Table 8: Forum Intelligence Matrix
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Table 9: Outcome Interpretation Table

Outcome Type Surface Reading Strategic Reading

Broad victory Clear win What retaliation follows? What 
implementation is needed?

Narrow victory Limited gain What language or foothold can be 
built upon?

Technical loss Case failed Was the record built? Can the 
issue return differently?

Withdrawal or narrowing Retreat Was harm reduced? Were future 
openings preserved?

Participants should be asked to analyse real or hypothetical judgments through this lens. The 
purpose is to train them away from binary thinking and toward strategic interpretation.

2.10 Redefining Impact

Traditional measures of  impact—precedent, citation frequency, doctrinal innovation—are 
insufficient in backlash contexts. Strategic litigation must be evaluated through movement-aligned 
metrics.

Participants are encouraged to assess whether litigation has improved HIV service access, reduced 
harassment incidents, strengthened organisational resilience, or preserved civic space. They 
examine how to monitor implementation, track retaliation patterns, and measure narrative shifts.

By redefining impact, the Institute reinforces disciplined assertion over symbolic triumph.

This redefinition is vital because litigation culture often privileges what is visible to lawyers and 
judges rather than what matters most to affected communities. A case may be celebrated in legal 
circles for generating innovative reasoning while producing little practical improvement on the 
ground. Conversely, a seemingly modest intervention that reduces police interference, stabilises 
community access to services, or deters arbitrary administrative action may matter enormously, 
even if  it attracts little scholarly attention.

Participants should therefore work with an impact framework that extends beyond doctrine:
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Domain Possible Indicator Why It Matters

Legal Judgment, precedent, 
interpretive shift

Shapes future litigation space

Administrative Policy change, reduced abuse, 
new guidance

Translates law into practice

Community Safer access, lower exposure, 
improved trust

Measures lived effect

Organisational Stronger coalition, better 
preparedness, improved 
documentation

Builds movement durability

Narrative Reduced stigma, changed 
media framing, new public 
vocabulary

Influences future terrain

A useful practical exercise is to ask participants, after designing a case, to specify how they will 
know whether it mattered twelve months later. If  their answer is only “because we won,” the design 
remains incomplete.

Practice Component: Strategic Litigation Lab

To ensure that participants do not leave the module with concepts only, the Institute should embed 
structured practice tasks throughout.

Exercise 1: Pre-Litigation Assessment

Participants are given a hypothetical case involving police interference with community health 
outreach in a hostile political environment. They must complete the Strategic Litigation 
Preconditions Grid and decide whether the case is ripe for filing.

Exercise 2: Theory of  Change Blueprint

Participants design a litigation pathway using the Theory of  Change Template. They must identify 
legal objectives, expected institutional responses, implementation needs, and backlash risks.

Exercise 3: Sequencing Design

Participants are told that a direct constitutional challenge would likely provoke severe backlash. 
They must design a three-stage sequence that begins with a narrower procedural or administrative 
claim.

.Exercise 4: Risk Protection Plan

Participants prepare a plaintiff  and community protection plan using the Risk Distribution and 
Protection Matrix. They must assign concrete responsibilities rather than general aspirations.

Table 10: Movement-Aligned Impact Framework
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Exercise 5: Forum Memorandum

Participants write a short memo identifying the best initial forum for a case and explaining why the 
other available forums are not being chosen at that stage.

Exercise 6: Post-Judgment Analysis

Participants are given a narrow but favorable judgment and asked to interpret its strategic value, 
likely retaliation, and implementation challenges.

These exercises are central to the module. Strategic judgment is not acquired by reading alone. It 
must be practised under conditions of  uncertainty, disagreement, and incomplete information.

Conclusion

Strategic litigation in the age of  backlash is neither abandoned nor romanticised. It is recalibrated. 
It is treated as architectural design within volatile terrain. It requires structured preconditions, 
theory of  change clarity, sequencing discipline, risk management, and forum intelligence. Module 
2 builds upon the repositioning established in Module 1. Together, they establish the intellectual 
and strategic foundation for the remainder of  Phase One. Subsequent modules will deepen 
doctrinal tools—equality, proportionality, association, health rights—but always within the 
disciplined framework articulated here. In hostile environments, the difference between 
transformative intervention and destabilising miscalculation lies in judgment. The Movement 
Litigation Institute exists to cultivate that judgment.
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MODULE 3: EQUALITY AND NON-DISCRIMINATION UNDER 
CONTESTATION

Learning Objectives

By the end of  this module, participants should be able to:

1. Explain the principles of  equality and non-discrimination within constitutional and 
international human rights law.

2. Distinguish between formal equality and substantive equality.

3. Analyse how discrimination operates structurally against marginalised communities, 
including people living with HIV and sexual minorities.

4. Identify legal strategies for challenging direct and indirect discrimination.

5. Apply intersectional analysis to discrimination claims.

6. Develop equality-based legal arguments in contexts where courts are cautious about 
recognising contested identities.

7. Evaluate remedies available in equality litigation

3.1 Equality as Strategic Entry Point in Hostile Constitutional Environment

In politically hostile environments, certain rights claims provoke immediate ideological resistance. 
Arguments framed explicitly around sexual autonomy, gender identity recognition, or 
decriminalisation may trigger moralised discourse that narrows judicial space for careful reasoning. 
In such contexts, equality and non-discrimination law often provides one of  the most durable and 
adaptable entry points for asserting contested rights.

Equality doctrine occupies a distinctive position within constitutional systems. It is frequently 
embedded as a foundational principle rather than a peripheral guarantee. It speaks in the language 
of  fairness, rationality, and state accountability. Even conservative courts may feel institutionally 
compelled to engage with equality claims because they concern the coherence of  legal order rather 
than moral endorsement of  identity.

This does not mean equality litigation is easy. It means that equality analysis can sometimes 
destabilise discriminatory systems without forcing courts into explicit confrontation over socially 
contested categories. Movement-aligned litigation in backlash contexts therefore often relies upon 
equality as an incremental and disciplined tool.

Module 3 develops equality and non-discrimination not as abstract principles, but as strategic 
instruments. It situates equality doctrine within the political terrain described in earlier modules 
and examines how it can be deployed to assert contested rights in HIV justice and SOGIE/LGBT 
contexts without triggering disproportionate institutional closure.
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This starting point is essential because equality is often misunderstood in two opposite ways. On 
one account, equality is treated as a safe and universally accepted constitutional value, one that can 
be invoked without controversy. On another, it is treated as too limited to be meaningful in 
contexts where identity itself  is contested. Both accounts are incomplete. Equality is neither 
politically neutral nor doctrinally trivial. It is powerful precisely because it shifts the terms of  
argument. Instead of  asking courts to affirm an identity in expansive moral language, it asks them 
to account for why the state treats some persons, associations, or communities differently and 
whether that differential treatment can withstand constitutional scrutiny.

That shift matters. A court that is unwilling to articulate strong principles about sexual autonomy 
may still be prepared to examine whether a licensing authority acted arbitrarily. A court that 
hesitates to speak directly about gender identity may nonetheless be troubled by the unequal 
application of  public order rules. Equality thus becomes not a substitute for more ambitious rights 
claims, but a disciplined entry point into them.

A useful way to understand this function is through the following framing tool:

Table 1: Equality as Entry Point Matrix

Participants should be encouraged to see equality not as a fallback argument, but as a mode of  
constitutional reasoning that can widen adjudicative space in settings where direct identity-based 
recognition may provoke closure.

3.2 The Political Meaning of  Equality

Equality is never neutral. It carries political weight because it challenges hierarchies. In societies 
where sexuality, gender, and health status are moralised, asserting equality destabilises implicit 
assumptions about whose lives merit protection.

Yet equality discourse also possesses a moderating quality. Rather than demanding celebration of  
difference, it requires justification of  differential treatment. This shift in argumentative posture can 
be strategically valuable. Courts may resist affirming sexual autonomy in expansive terms, but they 
may be more receptive to scrutinising arbitrary distinctions.

Type of  Claim Likely Judicial Reaction 
in Hostile Contexts

Strategic Value of  
Equality Framing

Direct claim for sexual 
autonomy recognition

High ideological resistance Equality reframes issue as state 
justification

Challenge to 
discriminatory health 
practice

Mixed receptivity Equality anchors claim in 
fairness and impact

Challenge to refusal of  
NGO registration

Defensive state posture Equality shifts attention to 
inconsistency

Challenge to morality-
based restriction

Risk of  deference Equality demands evidence and 
coherence
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For example, where a regulatory body refuses registration to an organisation perceived to promote 
SOGIE advocacy, a direct claim asserting sexual rights recognition may provoke ideological 
defence. An equality-based claim asking why comparable organisations are treated differently shifts 
the focus from morality to rationality. The state must explain its conduct in institutional terms.

Equality analysis thus reframes confrontation as coherence. It invites courts to examine whether 
the state’s own constitutional commitments are being honoured consistently. In backlash 
environments, this subtle repositioning can preserve space for engagement.

But the political meaning of  equality runs deeper than this. Equality is disruptive because it 
questions taken-for-granted distributions of  legitimacy. When a court is asked to confront unequal 
treatment directed at sexual minorities or people living with HIV, it is not merely being asked to 
apply a neutral rule. It is being asked to decide whether patterns long naturalised in law, policy, or 
administration can still be defended. That is why equality arguments often generate tension even 
when they are framed in measured legal language. They expose hierarchy in a vocabulary that 
constitutional systems claim to respect.

This is also why equality claims can sometimes travel further than more direct moral claims. A 
court may be unwilling to endorse a broader emancipatory vision, but it may still be reluctant to 
permit obviously arbitrary discrimination. Equality litigation can thus work by opening small 
constitutional contradictions and requiring courts to confront them.

Participants should be trained to ask a set of  diagnostic questions when developing equality claims:

Table 2: Political Meaning Diagnostic

These questions help participants move beyond doctrinal formulation into political reading, which 
is essential in backlash settings.

3.3 Formal Equality and Its Limits

Early constitutional equality frameworks often adopted a formal approach. Under formal equality, 
like cases must be treated alike. Discrimination occurs where individuals similarly situated are 
treated differently without justification.

Question Why It Matters

What hierarchy is the claim disturbing? Clarifies the deeper political stakes

Is the court more likely to engage 
fairness than identity?

Assists framing

Can the claim be presented as 
inconsistency rather than cultural 
confrontation?

Preserves space for adjudication

What state practice must be justified 
publicly if  this claim succeeds?

Reveals institutional pressure points
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While formally elegant, this approach has limitations in HIV justice and SOGIE/LGBT contexts. 
Discrimination in these domains rarely operates through explicit classification. It often emerges 
through facially neutral policies that produce unequal effects. For example, a regulation requiring 
disclosure of  medical conditions for employment may appear neutral but disproportionately harm 
people living with HIV. Policing practices framed as public order enforcement may 
disproportionately target spaces associated with sexual minorities.

Formal equality analysis struggles to capture such structural disadvantage because it focuses on 
overt differentiation. In hostile environments, states often avoid explicit discrimination precisely to 
evade formal scrutiny.

Movement-aligned litigation therefore requires engagement with substantive equality doctrines 
capable of  addressing indirect and systemic discrimination.

This distinction between formal and substantive equality is not merely academic. It has direct 
consequences for case design. Lawyers who rely only on formal equality may miss the most 
constitutionally serious harms because those harms are embedded in patterns rather than openly 
stated classifications. In backlash environments, discriminatory systems are often sophisticated. 
They learn to speak in universal language while operating selectively in practice. They avoid saying 
“people living with HIV may not do X” and instead craft rules that appear neutral while burdening 
the same group in effect. They do not prohibit sexual minority organising by name, but they create 
morality clauses or discretionary registration criteria that allow suppression through selective 
enforcement.

A helpful comparative tool is set out below:

Table 3: Formal and Substantive Equality Compared

Participants should be taught that formal equality is not useless. In some cases, particularly where 
rules or decisions are openly exclusionary, it may be the cleanest route. The strategic difficulty lies 
in knowing when it is insufficient.

Dimension Formal Equality Substantive Equality

Core question Are similarly situated persons 
treated the same?

Does the law or policy 
reproduce real disadvantage?

Main strength Clarity and simplicity Sensitivity to context and 
impact

Main weakness Misses structural harm Requires deeper factual 
development

Best suited to Explicit exclusions or 
classifications

Indirect discrimination and 
systemic patterns

Strategic use in backlash 
contexts

Useful where state acts openly Essential where 
discrimination is concealed
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3.4 Substantive Equality and Structural Harm

Substantive equality recognises that identical treatment can perpetuate inequality where groups 
begin from unequal social positions. It examines context, disadvantage, and impact rather than 
classification alone.

In HIV justice, substantive equality allows courts to consider how stigma, poverty, and 
criminalisation intersect to produce vulnerability. A policy that appears neutral on its face may 
exacerbate exclusion when applied to marginalised communities. Substantive equality analysis 
permits examination of  these effects.

Similarly, in SOGIE/LGBT contexts, substantive equality invites scrutiny of  how laws regulating 
morality operate disproportionately against sexual minorities, even where language does not 
explicitly reference identity. The fact that a statute criminalises “unnatural acts” without naming 
sexual orientation does not immunise it from equality analysis if  enforcement patterns reveal 
targeted application.

Substantive equality also supports positive obligations. Where the state is aware that certain groups 
face systemic disadvantage, it may be required to take steps to mitigate that harm. In HIV contexts, 
this can include ensuring confidentiality protections, non-discriminatory service delivery, and 
safeguards against police interference in healthcare settings.

Movement lawyering in backlash environments relies on substantive equality to reveal structural 
harm without requiring courts to embrace expansive identity recognition.

The importance of  substantive equality lies in its ability to change the unit of  analysis. Instead of  
looking only at formal rules, it looks at social reality as mediated through law. It asks what the law 
does, not only what it says. This is especially valuable where courts are cautious. A judge who resists 
explicit engagement with contested identities may nonetheless be prepared to confront patterns of  
exclusion once they are demonstrated through impact, evidence, and context.

Substantive equality also helps movement lawyers connect individual cases to structural claims. A 
single denial of  service, a single refusal of  registration, or a single police raid may appear episodic 
if  viewed in isolation. When placed within a wider pattern, however, it becomes evidence of  
systemic harm. That is one of  the reasons this doctrine is so useful to movement litigation. It 
allows the case to speak not only for the plaintiff  but for the structure in which the plaintiff  is 
located.

Participants should therefore learn to identify structural indicators. These may include recurring 
enforcement against particular communities, repeated breaches of  confidentiality, selective 
morality policing, recurring registration refusals, or patterns of  differential access to essential 
health services. Without this wider frame, substantive equality claims risk collapsing back into 
individual grievance.



PHASE I: FOUNDATIONS (LAW, POWER, AND CONTESTATION) 34

Table 4: Structural Harm Identification Tool

Domain Example of  Formal 
Neutrality Structural Effect

Employment Disclosure requirement for 
“medical fitness”

Excludes people living with 
HIV disproportionately

Policing Public order enforcement near 
certain venues

Targets sexual minority 
gathering spaces

Registration Morality-based NGO scrutiny Suppresses SOGIE 
organising selectively

Healthcare Uniform clinic protocols Discourages access through 
stigma or exposure

This table helps participants see how facial neutrality can mask patterned exclusion.

3.5 Direct and Indirect Discrimination

Equality doctrine distinguishes between direct and indirect discrimination. Direct discrimination 
occurs when a person is treated less favourably explicitly because of  a protected characteristic. 
Indirect discrimination arises where a neutral rule disproportionately impacts a particular group 
and cannot be justified.

In hostile environments, direct discrimination claims may be rare because state actors avoid explicit 
differentiation. Indirect discrimination therefore becomes a crucial doctrinal pathway.

Consider mandatory HIV testing policies applied in specific workplaces associated with perceived 
moral risk. The policy may not name sexual minorities, yet its implementation may 
disproportionately affect them. An indirect discrimination claim allows the court to examine 
impact rather than intent.

Similarly, administrative regulations requiring organisations to demonstrate alignment with “public 
morality” may not explicitly target SOGIE advocacy groups. However, if  enforcement reveals 
selective scrutiny, indirect discrimination analysis can expose inconsistency.

Movement-aligned equality litigation must therefore invest heavily in evidentiary development. 
Patterns of  enforcement, statistical disparities, and testimonial records become central to 
establishing disproportionate impact.

Indirect discrimination is especially important under backlash because it matches the way 
contemporary exclusion often works. Hostile legal systems frequently become more sophisticated 
over time. Instead of  speaking the language of  open exclusion, they use discretionary powers, 
moral categories, procedural burdens, and informal enforcement patterns. If  movement lawyers 
remain attached only to direct discrimination analysis, they will be outmatched by systems that 
discriminate without naming their target.
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Type Definition Typical Evidence Strategic Challenge

Direct 
discrimination

Explicit less favourable 
treatment because of  a 
characteristic

Policy text, official 
statement, direct 
exclusion

Often rare in backlash 
contexts

Indirect 
discrimination

Neutral rule with 
disproportionate effect

Impact data, pattern 
evidence, comparators, 
testimonies

Requires stronger 
evidentiary record

A useful workshop exercise is to present participants with apparently neutral rules and ask them to 
identify whether direct or indirect discrimination analysis is more appropriate, and what evidence 
would be required in each case.

3.6 Intersectionality in Backlash Contexts

Intersectionality recognises that individuals experience discrimination across overlapping axes, 
such as gender, sexuality, health status, poverty, and race. In HIV and SOGIE/LGBT contexts, 
these intersections are particularly pronounced.

For example, a woman living with HIV who is also economically marginalised may face 
discrimination not solely because of  her health status, but because of  gendered expectations 
regarding sexuality and motherhood. A transgender individual may experience harassment that 
intersects identity, poverty, and criminalisation.

Courts often prefer to analyse discrimination along single axes. Intersectional claims challenge this 
compartmentalisation. They require recognition that disadvantage accumulates and compounds.

In backlash environments, intersectionality can be strategically powerful. It reframes contested 
identity claims within broader equality concerns. Rather than presenting discrimination solely as a 
matter of  sexual orientation, it may be framed as compounded disadvantage affecting access to 
healthcare, employment, or housing.

Participants are trained to construct intersectional arguments that remain doctrinally coherent 
while exposing structural complexity.

Intersectionality matters because single-axis analysis can flatten reality. It may recognise one form 
of  disadvantage while missing the way others intensify it. In practice, this can result in weak 
remedies, partial recognition, or legal reasoning that fails to understand why certain communities 
face especially acute vulnerability. A person may not be targeted only because they are part of  a 
sexual minority or only because they are living with HIV. They may be targeted because gender 
norms, economic precarity, social visibility, and health status interact to produce heightened 
exposure.

This is why evidence matters so deeply in equality litigation. The court may not see the pattern 
unless the pattern is built into the record. Testimony from multiple affected persons, comparative 
administrative data, records of  selective enforcement, and expert contextual material all become 
crucial.

Table 5: Direct and Indirect Discrimination Table
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For movement lawyers, intersectionality has both analytical and strategic value. Analytically, it 
provides a more truthful account of  harm. Strategically, it can widen judicial entry points by 
showing that discrimination is not confined to one politically contested category, but affects access 
to services, bodily security, livelihood, and dignity across multiple dimensions.

That said, intersectionality must be presented with discipline. Courts that are already cautious may 
become overwhelmed if  the claim is framed in excessively diffuse terms. The task is therefore to 
capture complexity without losing argumentative clarity.

Table 6: Intersectional Claim Construction Tool

Participants should practice rewriting single-axis claims into intersectional formulations and then 
refining them again for legal clarity. This is a valuable discipline because it teaches both ambition 
and restraint.

3.7 Justification and Proportionality

Even where differential treatment is established, courts often permit limitation if  justified. 
Proportionality doctrine becomes central. The state must demonstrate that its measure pursues a 
legitimate aim, is rationally connected to that aim, impairs rights minimally, and balances harm 
proportionately.

In HIV contexts, states frequently invoke public health as justification. However, proportionality 
requires evidence. Criminalisation of  non-disclosure, for example, must be shown to advance 
prevention in a manner supported by data. Where scientific consensus contradicts punitive 
assumptions, proportionality analysis can expose irrationality.

Similarly, restrictions on association framed as protecting public morality must withstand scrutiny 
regarding necessity and proportionality. Blanket prohibitions often fail this test when narrower 
measures are available.

Movement lawyering in backlash environments requires rigorous engagement with evidence. 
Public health data, expert testimony, and comparative jurisprudence become tools to counter 
ideological justification.

Question Purpose

What overlapping identities or conditions shape the 
harm?

Prevents single-axis simplification

Which overlap is most legally visible? Assists doctrinal framing

Which overlap best explains the real-world severity of  
harm?

Grounds remedy

Can the claim be framed so the court sees compounded 
disadvantage without losing coherence?

Preserves intelligibility
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Participants should be trained not merely to refute justification, but to force the state to 
particularise it. Vague claims should be pressed into specifics. Specific claims can then be tested.

3.8 Burden Shifting and Evidentiary Strategy

Equality litigation often involves burden shifting. Once a prima facie case of  discrimination is 
established, the burden may shift to the state to justify differential treatment.

This procedural feature is strategically significant. It reduces the evidentiary burden on plaintiffs 
who may lack access to internal government records. It compels the state to articulate rationale 
publicly.

Participants are trained to construct prima facie cases through patterns of  enforcement, 
documented disparities, and contextual analysis. They learn to frame claims in ways that activate 
burden shifting rather than require exhaustive proof  at the outset.

In backlash environments, evidentiary discipline is critical. Courts may be sceptical of  anecdotal 
claims. Structured data collection and coalition-based documentation strengthen credibility.

Proportionality is important not only because it tests the state’s justification, but because it shifts 
argumentative pressure. Equality establishes that a burden exists. Proportionality asks whether the 
state can carry the weight of  defending it. In backlash environments, this is often where the 
ideological register of  the case is converted into an institutional one. The court is no longer being 
asked whether it sympathises with a contested group. It is being asked whether the state can 
demonstrate, with evidence and constitutional discipline, that its actions are justified.

That shift is powerful. It requires governments to move beyond rhetoric. Claims about morality, 
public health, or social order must be translated into demonstrable necessity. In many cases, they 
cannot be.

Table 7: Justification Review Matrix

State Claim Required Judicial 
Question

Possible Equality 
Response

Public health Is there evidence this 
measure works?

Measure is overbroad, 
stigmatising, and unsupported

Public morality Why is this restriction 
necessary?

Moral discomfort is not 
sufficient constitutional basis

Administrative efficiency Is there a less 
restrictive option?

Efficiency cannot justify 
discriminatory burden

Public order Is the risk real and 
evidence-based?

Selective enforcement reveals 
pretext                    
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Burden shifting is one of  the most useful procedural tools in equality litigation because it 
recognises a practical truth: much of  the evidence needed to explain discrimination sits with the 
state. Plaintiffs rarely have full access to internal motives, policy rationales, enforcement data, or 
regulatory correspondence. If  the entire evidentiary burden remained on them, many structurally 
discriminatory practices would be nearly impossible to challenge.

The strategic task, then, is to get over the threshold. That means constructing a prima facie case 
strong enough to require an answer. This usually depends on disciplined factual development. A 
few isolated incidents may not be enough. Pattern evidence, comparative treatment, affidavits, data, 
and expert contextual analysis often become essential.

Table 8: Prima Facie Equality Case Builder

A useful practice exercise is to ask participants to design a prima facie record for an indirect 
discrimination case using limited resources. The aim is to teach prioritisation. Not every case will 
have perfect data. The lawyer must learn what minimum evidentiary package is needed to trigger 
scrutiny.

3.9 Remedies Beyond Declaration

Equality judgments that merely declare discrimination without specifying remedies risk symbolic 
impact. Movement-aligned litigation requires attention to remedy design.

Remedies may include revision of  policies, mandatory training, monitoring frameworks, 
compensation, or structural injunctions. In HIV contexts, confidentiality protocols may need 
explicit reform. In association cases, regulatory criteria may require clarification.

Participants are encouraged to design remedy requests at the outset of  litigation strategy. 
Implementation planning is integrated into theory of  change. Without attention to remedy 
structure, equality victories may remain fragile.

This is especially important in backlash contexts because states may comply formally while 
resisting substantively. A declaration of  discrimination, standing alone, can be absorbed without 
altering practice. Administrative bodies may continue with minor cosmetic adjustments. Police may 
resume old patterns under new labels. Clinics may retain discriminatory routines despite legal 
condemnation. Movement lawyering must therefore think remedially from the beginning.

Evidentiary Component Function

Pattern of  incidents Shows repetition rather than anomaly

Comparator evidence Demonstrates unequal treatment

Statistical or documentary material Supports disproportionality

Witness testimony Grounds the claim in lived reality

Expert context Connects incidents to systemic discrimination
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The remedy should answer the harm. If  the problem is selective policing, then a declaration may 
need to be accompanied by a directive, training requirement, reporting obligation, or supervisory 
mechanism. If  the problem is discriminatory denial of  registration, then the remedy may need to 
include time-bound decision-making rules or clarification of  criteria. If  the problem is HIV-related 
confidentiality breaches, then policy reform, staff  training, and compliance monitoring may be 
essential.

Table 9: Remedy Design Table

Participants should be encouraged to ask three remedy questions at the start of  every equality case:

1. What must change for the plaintiff ?

2. What must change for similarly situated persons?

3. What must change institutionally to prevent repetition?

Without those questions, even a strong equality case may result in a thin victory.

3.10 Equality as Incremental Constitutional Imagination

In backlash contexts, equality doctrine can function as incremental constitutional imagination. By 
insisting that the state justify its conduct consistently, equality analysis gradually reshapes 
jurisprudence.

Small holdings accumulate. Narrow recognition of  discrimination in healthcare can lay 
groundwork for broader recognition of  identity-based exclusion. Procedural fairness in 
registration disputes can strengthen association rights over time.

This incrementalism is not compromise. It is strategy. It recognises institutional limits while 
preserving long-term ambition.

This is one of  the deepest lessons of  the module. Equality does not always transform 
constitutional order in one dramatic gesture. More often, it works by accumulation. A court 
becomes accustomed to asking different questions. State actors become aware that arbitrary 
distinctions may attract scrutiny. Administrative practices are forced into greater consistency. A 
record develops. Language appears in judgments that later cases can extend. What begins as narrow 
anti-discrimination reasoning may, over time, become a wider constitutional vocabulary of  dignity, 
inclusion, and accountability.

Type of  Remedy Strategic Use Limits

Declaration Establishes legal principle May remain symbolic alone

Injunction Stops ongoing harm Requires enforceability

Structural order Addresses systemic practice Demands monitoring capacity

Compensation Recognises individual harm Does not necessarily change 
system

Policy reform order Targets administrative source of  
discrimination

May face bureaucratic 
resistance
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Movement lawyers must learn to value these developments without mistaking them for 
completion. Incremental constitutional imagination is neither capitulation nor illusion. It is a way 
of  working seriously within constrained institutional environments. It preserves principle while 
adapting method.

Table 10: Incremental Equality Pathway

Participants should leave this section understanding that movement-aligned equality litigation is 
not only about winning the current case. It is also about teaching the legal system, gradually and 
insistently, to think differently.

Practice Component: Equality Litigation Lab

To ensure that the module develops practical reasoning rather than abstract familiarity, participants 
should work through a structured practice sequence.

Exercise 1: Equality Framing Under Hostility

Participants are given a case involving denial of  registration to a community-based organisation 
perceived to support sexual minorities. They must draft two opening theories of  the case: one 
framed directly in terms of  contested identity, and one framed through equality and arbitrary 
treatment. They then compare the risks and advantages of  each.

Exercise 2: Formal vs Substantive Equality Diagnosis

Participants are presented with a facially neutral workplace policy requiring disclosure of  health 
conditions. They must determine whether formal equality, substantive equality, or both should 
structure the claim.

Exercise 3: Indirect Discrimination Record Building

Participants design an evidentiary package for a claim challenging selective morality-based 
enforcement against community organisations or individuals accessing health services.

Exercise 4: Intersectionality Rewrite

Participants receive a single-axis discrimination claim and must rewrite it to reflect compounded 
disadvantage while maintaining doctrinal coherence.

Stage Likely Judicial Move Long-Term Strategic Value

Narrow equality 
finding

Court condemns arbitrariness in 
a specific context

Establishes foothold

Recognition of  
disproportionate 
impact

Court accepts indirect 
discrimination reasoning

Expands doctrinal tools

Positive obligation 
language

Court requires state mitigation Opens structural remedies

Broader recognition 
of  protected status

Court names contested category 
more directly

Consolidates constitutional shift
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Exercise 5: Remedy Design

Participants are given a hypothetical judgment finding discrimination. They must design a remedy 
package that goes beyond declaration and responds to implementation risk.

These exercises should be discussed in plenary so that participants see that equality litigation is not 
formulaic. It requires judgment at every stage: framing, evidence, justification, remedy, and public 
positioning.

Conclusion

Equality and non-discrimination under contestation offer one of  the most adaptable tools for 
asserting contested rights in hostile environments. They allow movement lawyers to challenge 
structural harm without demanding ideological endorsement from cautious courts. They invite 
scrutiny of  arbitrariness, expose inconsistency, and compel justification. Module 3 builds upon the 
disciplined posture established in Modules 1 and 2. It translates movement alignment and strategic 
architecture into doctrinal practice. Participants leave this module equipped not only to articulate 
equality claims, but to deploy them within backlash-aware litigation design. The next module will 
situate these equality tools within the broader context of  human rights in retreat, examining how 
nationalist and sovereignty narratives shape judicial reasoning and how movement lawyers respond.
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MODULE 4: HUMAN RIGHTS IN RETREAT

Learning Objectives

By the end of  this module, participants should be able to:

1. Analyse global and regional trends contributing to backlash against human rights.

2. Understand how sovereignty narratives and cultural arguments are used to resist rights 
claims.

3. Identify mechanisms through which states restrict or reinterpret human rights 
protections.

4. Evaluate how courts respond to politically sensitive rights claims.

5. Develop strategies for litigating rights claims in environments characterised by 
retrenchment.

6. Assess the role of  regional and international human rights institutions during periods of  
backlash.

7. Recognise the importance of  defensive litigation to protect existing rights protections.

4.1 From Expansion to Retrenchment

For much of  the late twentieth and early twenty-first centuries, human rights advocacy operated 
within a narrative of  gradual expansion. International treaties proliferated. Regional courts 
strengthened. Constitutional reforms incorporated expansive bills of  rights. Strategic litigation 
often unfolded within a cautious but discernible trajectory toward inclusion.

That trajectory has slowed, fragmented, and in some contexts reversed. Human rights discourse 
now encounters sustained resistance framed not merely as disagreement but as existential threat. 
In many jurisdictions, rights language is portrayed as foreign intrusion, moral subversion, or elite 
imposition disconnected from “authentic” national values.

This shift does not mean that rights instruments have disappeared. Constitutional texts remain. 
International obligations persist. Regional bodies continue to function. What has changed is the 
political climate in which rights are interpreted and enforced. Human rights now operate within a 
contested normative environment rather than a broadly aspirational one.

Module 4 situates litigation within this climate of  retreat. It examines how sovereignty narratives, 
cultural relativism claims, nationalist rhetoric, and judicial conservatism reshape the terrain on 
which rights are asserted. It prepares participants to litigate not against silence, but against 
organised resistance.

This distinction is important. In earlier phases of  rights advocacy, many struggles were framed as 
efforts to make institutions hear what they had not yet adequately heard. The challenge was often 
inertia, neglect, or institutional conservatism within a broadly rights-affirming order. Under 
conditions of  retreat, the problem is different. Institutions are not merely slow. They are often 
under pressure to resist. Rights claims concerning sexuality, gender, bodily autonomy, health access, 
and civic association are increasingly cast as destabilising, culturally alien, or democratically suspect. 
The question is no longer only how to persuade. It is how to persuade within an environment that 
has already been primed against the claim.
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The aim of  this tool is not to flatten differences between countries or institutions. It is to train 
participants to ask what climate they are litigating in. Strategic error often begins when a lawyer 
assumes expansion while the system is already in retrenchment.

4.2 The Architecture of  Retrenchment

Retrenchment does not always manifest as explicit repeal of  rights guarantees. More often, it 
operates through subtler mechanisms that recalibrate interpretation.

One mechanism is rhetorical delegitimisation. Rights claims concerning sexuality, gender identity, 
or HIV autonomy are framed as imported agendas disconnected from local values. This framing 
positions courts as guardians of  cultural integrity rather than arbiters of  constitutional principle.

A second mechanism is procedural narrowing. Courts may avoid substantive engagement by 
dismissing cases on standing, justiciability, or exhaustion grounds. While procedurally defensible, 
such decisions defer confrontation and preserve institutional caution.

A third mechanism is legislative counteraction. Following progressive rulings, legislatures may 
amend statutes to limit scope or introduce new regulatory barriers. This legislative agility reflects 
anticipation of  judicial intervention.

A fourth mechanism is administrative resistance. Even where courts rule expansively, 
implementation may lag. Agencies may interpret judgments narrowly or fail to revise protocols.

Retrenchment thus functions as layered adaptation. It does not necessarily dismantle rights 
architecture overtly. It constrains it incrementally.

Movement lawyering in this environment requires attentiveness to these patterns. Strategic 
litigation cannot assume that textual guarantees will be interpreted expansively. It must anticipate 
procedural avoidance and implementation resistance.

Participants should therefore begin this module with a periodisation exercise. They should be 
invited to distinguish between three broad rights climates:

Table 1: Rights Climate Comparison

Rights 
Climate

Dominant 
Institutional Mood

Typical Litigation 
Assumption

Strategic 
Implication

Expansion Gradual opening Courts may extend 
protection over time

Ambitious doctrine 
may be viable

Stagnation Caution without overt 
reversal

Courts may narrow but 
not attack rights openly

Incrementalism 
becomes important

Retrenchment Organised resistance 
and backlash

Rights claims may trigger 
counter-mobilisation

Defensive and 
sequenced litigation 
becomes essential
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This is one of  the most important conceptual moves in the module. Retrenchment is not only a 
matter of  substance. It is a matter of  method. States and institutions frequently learn how to 
appear formally compliant while emptying rights of  force in practice. They may retain 
constitutional language, cite international obligations, and affirm broad commitments to dignity 
and fairness while simultaneously narrowing standing rules, increasing administrative discretion, 
and enabling selective enforcement. The result is not the abolition of  rights but their managed 
containment.

Participants need to develop the ability to map this architecture rather than react only to its most 
visible outputs. The following table provides a practical diagnostic:

Table 2: Architecture of  Retrenchment Matrix

Participants should be trained to apply this matrix to real or hypothetical case studies. The key 
lesson is that rights retreat is rarely a single event. It is a coordinated pattern of  legal, political, and 
administrative management.

4.3 Sovereignty and the Reframing of  Rights

One of  the most powerful narratives shaping rights retreat is sovereignty. Rights claims, particularly 
in SOGIE/LGBT contexts, are often framed as external impositions inconsistent with national 
identity. International law is portrayed as intrusive. Regional bodies are described as distant arbiters 
imposing alien norms.

This sovereignty framing resonates in post-colonial contexts where historical exploitation remains 
vivid. Anti-rights actors leverage legitimate sensitivities about foreign influence to position 
themselves as defenders of  cultural authenticity.

Movement lawyering must therefore navigate sovereignty discourse carefully. Direct reliance on 
international jurisprudence, while legally relevant, may provoke nationalist resistance if  presented 
as external authority overriding domestic values.

Mechanism Typical Form Institutional Effect Litigation 
Implication

Rhetorical 
delegitimisation

“Foreign agenda,” 
“anti-family,” “anti-
culture” narratives

Narrows political space 
for adjudication

Requires careful 
framing and narrative 
discipline

Procedural 
narrowing

Standing, admissibility, 
justiciability objections

Avoids substantive ruling Requires technical 
preparedness and 
case design

Legislative 
counteraction

Restrictive 
amendments, morality 
laws, NGO regulations

Converts judicial opening 
into statutory closure

Requires pre- and 
post-judgment 
legislative monitoring

Administrative 
resistance

Narrow 
implementation, 
bureaucratic delay, 
selective compliance

Weakens practical effect 
of  judgments

Requires remedy 
design and 
monitoring structures
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A strong practice exercise is to ask participants to draft two versions of  the same argument, one 
led by international law and one led by domestic constitutional principle with regional support. 
They should then analyse which is more likely to preserve judicial space in a sovereignty-charged 
environment.

This does not mean abandoning international law. It means contextualising it. Arguments can be 
framed to emphasise domestic constitutional commitments and regional traditions of  human 
dignity rather than external imposition. Comparative jurisprudence may be introduced as 
persuasive rather than mandatory authority.

Strategic sensitivity to sovereignty narratives enhances judicial receptivity without sacrificing 
principle.

Sovereignty arguments are especially potent because they do not always operate in bad faith. They 
often draw power from real histories of  domination, conditionality, and external interference. That 
is why movement lawyers must avoid responding to sovereignty rhetoric as though it were merely 
irrational or cynical. In many jurisdictions, judges, politicians, and communities have genuine 
reasons to be suspicious of  arguments that appear to privilege external norms over domestic 
constitutional identity.

The strategic task is therefore not to deny sovereignty, but to contest how it is being used. Rights 
claims should be framed as belonging within constitutional self-government rather than standing 
outside it. The argument is not that foreign institutions have instructed the country to act 
differently. The argument is that the country’s own constitutional order, legal traditions, and 
commitments to dignity, equality, and restraint on state power support the claim.

This can be organised through a sovereignty-sensitive advocacy approach:

Table 3: Sovereignty Navigation Table

Advocacy 
Misstep

Why It Fails in 
Retrenchment Contexts Better Strategic Approach

Leading with external 
condemnation

Triggers defensive nationalism Begin with domestic constitutional 
commitments

Treating international 
law as overriding 
command

Feeds anti-imposition narrative Present it as persuasive and 
harmonising

Ignoring colonial 
legal history

Allows opponents to claim 
cultural authenticity

Expose colonial origins of  many 
repressive laws

Framing rights as 
external modernity

Deepens distance from local 
audiences

Anchor claims in domestic dignity, 
fairness, and legal coherence
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4.4 Cultural Relativism and Moral Panic

Closely related to sovereignty rhetoric is the invocation of  culture and morality. Claims concerning 
sexuality and gender are often depicted as threats to social cohesion or religious tradition. HIV-
related rights claims may be reframed as condoning irresponsibility.

Moral panic operates through amplification. Isolated incidents are generalised into existential 
threats. Courts are encouraged to view rights assertion as destabilising rather than protective.

Participants in this module examine how moral narratives influence judicial reasoning. Even where 
judges strive for neutrality, public controversy may shape institutional caution.

Movement-aligned litigation must therefore disentangle moral framing from constitutional 
analysis. It may involve redirecting focus toward administrative fairness, proportionality, or public 
health evidence. By grounding claims in rational state accountability rather than moral 
confrontation, lawyers can shift the judicial lens.

At the same time, the Institute cautions against erasing the lived realities of  affected communities. 
Strategic framing must not silence identity. It must sequence recognition in ways that build judicial 
comfort gradually.

Moral panic deserves close attention because it often works faster than doctrinal reasoning. It 
simplifies, dramatises, and polarises. A complex rights question is transformed into a binary 
struggle between protection of  society and threat from deviance. Once that frame takes hold, 
courts may feel that any recognition of  the claimant’s rights will be read as endorsement of  the 
feared conduct or identity itself.

Movement lawyers must therefore learn the discipline of  de-escalatory framing without collapsing 
into denial. The objective is not to pretend that the case has nothing to do with sexuality, health 
status, or contested identity. It is to prevent those issues from being swallowed by panic-driven 
narratives that make careful adjudication more difficult.

Table 4: Moral Panic Response Matrix

Panic Narrative Strategic Risk Litigation Response

“This claim promotes 
immorality”

Converts legal issue into 
cultural conflict

Re-anchor in legality, fairness, and 
evidence

“This right threatens 
children or families”

Intensifies public fear Demand factual specificity and 
proportionality

“This health claim 
excuses 
irresponsibility”

Moralises public health Use science, non-punitive evidence, and 
equality analysis

“This organisation 
undermines national 
values”

Justifies civic exclusion Reframe through association, legality, and 
consistency
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A useful classroom exercise is to provide participants with a hostile media headline or legislative 
speech and ask them to identify the moral panic device at work. They should then draft a litigation-
facing response that neither concedes the panic frame nor inflames it further.

4.5 Judicial Minimalism and Institutional Survival

In backlash environments, courts often adopt minimalist approaches to preserve institutional 
legitimacy. Rather than issuing sweeping rulings, they decide narrowly. They resolve cases on 
technical grounds. They avoid broad declarations of  principle.

Judicial minimalism can be frustrating for advocates seeking transformative change. Yet it can also 
provide incremental openings. A narrow holding protecting procedural fairness may lay 
groundwork for broader equality recognition later.

Participants are trained to interpret minimalist decisions strategically. Rather than dismissing them 
as inadequate, they analyse how dicta, reasoning patterns, or interpretive hints can support 
subsequent litigation.

Understanding judicial temperament becomes essential. Courts concerned with institutional 
survival may respond more favourably to arguments framed as enhancing constitutional coherence 
rather than challenging moral order.

This point is central to movement lawyering under retrenchment. Minimalism is not always 
cowardice, though it can feel that way to those experiencing harm. It is often an institutional 
survival strategy. Courts that sense hostility from the executive, legislature, or public may avoid 
dramatic pronouncements not because they are incapable of  seeing the legal issue, but because 
they calculate that narrowness is the only way to preserve authority while still moving the law 
slightly.

The movement lawyer must learn to read these decisions with discipline. A judgment that avoids 
the broad equality issue but insists on proper procedure may create a foothold. A ruling that 
declines to recognise a contested category but condemns arbitrariness may still build language 
useful in later cases. This does not mean romanticising minimalism. It means extracting strategic 
value from it.

Table 5: Judicial Minimalism Reading Guide

Type of  Minimalist Move Surface 
Impression Strategic Reading

Decision on procedural grounds Court avoided the real 
issue

Procedural foothold may support 
later substantive challenge

Narrow holding limited to facts Court refused broader 
principle

Fact-specific language may build 
incremental precedent

Deference with cautionary dicta Court sided with the 
state

Dicta may expose future limits on 
state conduct

Partial recognition without 
naming identity

Court evaded category Recognition of  harm may 
prepare later explicit articulation
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Participants should be given sample judgments and asked not only what the court refused to do, 
but what it nonetheless made available. This helps cultivate the habit of  strategic reading rather 
than binary celebration or despair.

4.6 International and Regional Bodies Under Pressure

Retreat is not confined to domestic systems. International and regional human rights bodies face 
their own legitimacy challenges. States may delay compliance, question jurisdiction, or threaten 
withdrawal.

For example, regional court decisions advancing rights protections may be met with domestic 
backlash or legislative resistance. Implementation may be partial or symbolic.

Strategic litigation must therefore incorporate compliance planning. Regional victories require 
domestic advocacy, coalition-building, and monitoring. Without this follow-through, judgments 
risk becoming declaratory gestures without practical effect.

Participants examine the interplay between domestic and regional fora. They assess when 
escalation is advantageous and when it may intensify sovereignty backlash. This analysis reinforces 
forum intelligence as architectural design rather than afterthought.

Regional and international mechanisms remain important. They provide normative articulation, 
external scrutiny, and in some cases powerful doctrinal resources unavailable domestically. But 
movement lawyers must resist the temptation to imagine them as neutral rescue spaces outside 
politics. They too operate in contested legitimacy environments. States may invoke subsidiarity, 
national sovereignty, or selective compliance. Regional judgments may be celebrated in advocacy 
circles while producing little concrete change unless translated into domestic pressure and 
institutional follow-through.

The strategic question is therefore never simply whether a regional mechanism is legally available. 
It is whether resort to that mechanism fits the wider theory of  change. Will it build pressure 
without provoking unsustainable backlash? Will it deepen domestic legitimacy for the claim or 
reinforce the narrative of  external imposition? Is there enough domestic coalition capacity to 
convert a regional victory into implementation?

Table 6: Forum Pressure Assessment

Forum Choice Potential 
Advantage Potential Risk Key Planning 

Question

Domestic litigation 
first

Local legitimacy, factual 
record

Domestic capture 
or delay

Can the domestic 
process produce usable 
groundwork?

Regional escalation Stronger rights 
reasoning

Sovereignty 
backlash, weak 
compliance

Who will domesticate the 
judgment politically and 
institutionally?

Parallel advocacy 
and litigation

Broader pressure and 
visibility

Narrative overload 
or contradiction

Are messages aligned 
across forums?
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Participants should practice designing escalation pathways that include not only filing decisions, but 
post-decision compliance plans. Otherwise forum choice remains abstract.

4.7 Human Rights Fatigue and Public Perception

Retrenchment is also shaped by public fatigue. In some contexts, human rights discourse is 
perceived as elite language disconnected from everyday concerns. Economic hardship, security 
anxieties, and political instability may overshadow rights claims.

Movement lawyering must therefore integrate socio-economic framing. HIV justice claims may be 
linked to public health efficiency and community well-being. Association rights may be framed as 
essential to democratic participation and service delivery.

By situating rights within broader societal interests, litigation can reduce perception of  exclusivity. 
This does not dilute rights content; it contextualises it within shared values.

Human rights fatigue often emerges when rights language is heard as repetitive, abstract, or 
selective. Communities facing inflation, unemployment, insecurity, and failing public services may 
not immediately connect constitutional litigation to their daily survival. Anti-rights actors exploit 
this gap. They present rights claims as elite preoccupations, externally funded agendas, or 
distractions from “real problems.”

Movement lawyers must take this seriously. It is not enough to insist that rights are universal. They 
must demonstrate how the claim before the court matters in ordinary life. HIV-related 
discrimination is not only a dignity issue. It is also a public health, family stability, and community 
survival issue. Restrictions on association are not only about organisational autonomy. They affect 
service delivery, accountability, and the capacity of  communities to organise around urgent social 
needs.

Table 7: Public Relevance Framing Tool

Participants should be encouraged to test their case framing against a non-specialist audience. If  
the social relevance of  the claim cannot be explained clearly, the narrative field may be ceded too 
easily to opponents.

Rights Claim Narrow Perception Risk Broader Social Framing

HIV confidentiality Seen as individual privacy issue 
only

Essential to trust in healthcare 
systems

Freedom of  association Seen as NGO privilege Necessary for service delivery 
and democratic participation

Equality claim Seen as minority demand Measure of  fair and 
accountable governance

Challenge to police abuse Seen as isolated grievance Linked to rule of  law and 
public safety
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4.8 Defensive Litigation in Retrenchment Periods

In periods of  retreat, strategic litigation may shift from expansion to defence. Defensive litigation 
aims to preserve existing gains, prevent regression, and protect institutional space.

For example, challenging new regulatory burdens on civil society organisations may not expand 
rights, but it preserves infrastructure necessary for future advocacy. Contesting amendments that 
intensify HIV criminalisation may stabilise existing protections.

Participants are encouraged to view defensive litigation as strategic rather than reactive. 
Preservation of  civic space and prevention of  regression are foundational to long-term assertion.

This shift in orientation is crucial. Many lawyers are trained to associate strategic value with 
expansion, innovation, and doctrinal development. Under retrenchment, however, one of  the most 
important forms of  strategic work is holding the line. Preventing the erosion of  procedural 
guarantees, association rights, confidentiality protections, or access to health services may not 
produce dramatic doctrinal headlines. Yet it can determine whether future movement work remains 
possible at all.

Defensive litigation should therefore be understood as infrastructure litigation. It protects the 
conditions under which broader rights assertion can continue. It preserves forums, institutions, and 
organisational capacities that backlash seeks to erode.

Table 8: Defensive Litigation Typology

A useful exercise is to ask participants to identify which current or hypothetical cases are 
expansionary and which are defensive. They should then discuss why defensive work is not 
secondary but foundational during retreat periods.

4.9 Constitutional Imagination Under Constraint

Retreat does not eliminate constitutional imagination. It demands recalibration. Rather than 
seeking sweeping doctrinal transformation, lawyers may identify narrow openings within 
conservative reasoning.

For instance, courts emphasising public order may still accept arguments grounded in 
proportionality. Judges cautious about identity recognition may respond to administrative fairness 
claims. Over time, such incremental decisions accumulate interpretive momentum.

Defensive Objective Example Strategic Value

Preserve civic space Challenge restrictive NGO 
regulations

Protects movement 
infrastructure

Prevent harsher 
criminalisation

Contest amendment expanding 
HIV-related offences

Stops regression

Defend procedural 
guarantees

Resist arbitrary standing or 
registration barriers

Keeps courts and 
administration contestable

Protect service access Challenge discriminatory clinic or 
outreach interference

Preserves lived rights 
capacity
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Constitutional imagination in retreat periods involves patience. It involves reading judgments 
closely for seeds of  expansion. It involves building record for future cases even in defeat.

This posture aligns with JBF’s theory of  disciplined assertion. Retreat is not surrender. It is terrain 
requiring careful navigation.

This is perhaps the deepest strategic lesson of  the module. Retrenchment changes the tempo of  
imagination, not its necessity. In open periods, imagination may express itself  through broad 
constitutional asks. In retreat, it often expresses itself  through disciplined reading, careful framing, 
and the capacity to see possibility inside narrow holdings or constrained forums. The lawyer must 
become a more patient constitutional strategist.

This means learning to recognise latent openings. A court that refuses a broad freedom claim may 
still insist on evidence. A judge that avoids recognition language may still condemn arbitrariness. A 
regional body under pressure may still produce persuasive dicta. The strategic imagination of  the 
movement lawyer lies in identifying how these fragments can be assembled over time.

Table 9: Constitutional Opening Identification Table

Participants should be trained to mine cases for openings, not only holdings. This is a specialised 
skill and one that becomes indispensable in retreat periods.

4.10 Resilience and Movement Sustainability

Finally, Module 4 emphasises resilience. Retreat periods test organisational stamina. Litigation 
losses, legislative retaliation, and public hostility can exhaust movements.

Movement lawyering must incorporate sustainability. This includes diversifying strategies, 
strengthening networks, and investing in long-term capacity. Legal intervention must be calibrated 
to avoid burnout.

Participants reflect on how strategic pacing, coalition solidarity, and incremental gains contribute 
to resilience. The Institute positions retreat not as permanent decline but as cyclical fluctuation 
within longer struggles.

Resilience is not merely emotional endurance. It is strategic design. A movement that litigates every 
provocation without assessing capacity may win attention but lose durability. A legal team that fails 
to pace itself, build alliances, or invest in documentation and learning may become increasingly 
brittle under pressure. Sustaining rights work in retreat periods requires attention to tempo as much 
as to courage.

Restrictive Context Narrow Opening Possible Next Move

Court avoids identity 
recognition

Accepts procedural unfairness 
argument

Build later equality claim 
on fairness footing

Court defers to public order Requires evidence and necessity Develop proportionality 
challenge

Agency resists 
implementation

Acknowledges duty in principle Seek supervisory or 
structural relief

Regional body issues partial 
finding

Establishes normative foothold Use in domestic advocacy 
and future pleadings
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This is why disciplined assertion is inseparable from sustainability. The question is not only what 
can be challenged, but what can be absorbed. Can the organisation withstand retaliation? Is there 
support for plaintiffs after the hearing ends? Are there regional allies ready to respond if  domestic 
space closes further? Has knowledge been documented so that a setback does not erase hard-won 
lessons?

Table 10: Resilience Planning Checklist

Participants should end the module not only with a clearer map of  retrenchment, but with a more 
durable conception of  movement work. Rights retreat is serious. It can close space, intensify fear, 
and punish ambition. But it need not collapse strategy. Managed well, it can sharpen judgment, 
strengthen solidarity, and teach the movement how to work with greater depth and endurance.

Practice Component: Retrenchment Strategy Lab

To ensure that the module is lived as practice rather than theory, participants should work through 
structured exercises that simulate the pressures of  rights retreat.

Exercise 1: Retrenchment Mapping

Participants receive a country scenario in which courts remain formally open, but legislative 
hostility and media attacks are increasing. They must identify the mechanisms of  retrenchment at 
work using the Architecture of  Retrenchment Matrix.

Exercise 2: Sovereignty Reframing

Participants are given a draft argument that relies heavily on international authority. They must 
redraft it so that it leads with domestic constitutional principle while retaining regional and 
international support.

Exercise 3: Reading Judicial Minimalism

Participants analyse a narrow judgment in a politically sensitive case and identify what strategic 
footholds remain available despite the court’s caution.

Exercise 4: Defensive Litigation Design

Participants are given a proposed amendment that would restrict civil society activity or intensify 
HIV criminalisation. They must design a defensive litigation strategy and explain why preservation 
is itself  a strategic objective.

Area Key Question

Organisational stamina Are we over-concentrating risk in a small team?

Coalition depth Who stands with us if  backlash escalates?

Learning systems Are we documenting outcomes, losses, and openings?

Plaintiff  support What happens to clients after judgment or publicity?

Strategic pacing Are we choosing our moments or merely reacting?
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Exercise 5: Resilience Review

Participants assess whether a hypothetical organisation is ready to sustain litigation during a 
backlash period. They must identify gaps in protection, coalition depth, and post-judgment 
planning.

These exercises should be discussed collectively, with emphasis on disagreement. One of  the most 
important competencies in backlash environments is not certainty, but the capacity to reason well 
under uncertainty.

Conclusion

Human rights in retreat describes the terrain in which the Justice Bridge Foundation operates. It is 
a landscape shaped by sovereignty rhetoric, moral panic, judicial minimalism, and organised 
backlash. Yet it is not devoid of  possibility. By understanding the architecture of  retrenchment, 
movement lawyers can adapt. They can sequence claims, frame arguments strategically, preserve 
institutional space, and build incremental constitutional momentum. They can defend existing 
gains while preparing for future expansion. Module 4 completes Phase One’s foundational arc. 
Module 1 repositioned the lawyer. Module 2 recalibrated strategic litigation. Module 3 equipped 
participants with equality tools. Module 4 situates these tools within a broader climate of  retreat. 
Phase Two will now move from foundational analysis to operational assertion. It will examine how 
contested rights are advanced through proxy strategies, health rights litigation, freedom of  
association claims, and privacy doctrine under conditions of  backlash.
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PHASE TWO:
ASSERTING CONTESTED RIGHTS
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MODULE 5: SEXUAL RIGHTS UNDER HOSTILITY

Learning Objectives

By the end of  this module, participants should be able to:

1. Understand the legal foundations of  sexual rights within constitutional and human 
rights frameworks.

2. Analyse how criminalisation of  consensual intimacy affects rights to privacy, dignity, and 
equality.

3. Identify doctrinal entry points for asserting sexual rights in hostile legal environments.

4. Develop strategies for challenging criminal laws regulating sexuality.

5. Evaluate the role of  privacy and dignity arguments in sexual rights litigation.

6. Assess the risks associated with high-profile litigation in politically sensitive contexts.

7. Design incremental legal strategies for advancing sexual rights.

5.1 Entering the Core of  Contestation

If  Phase One established the intellectual terrain of  backlash, retreat, and disciplined litigation, 
Phase Two moves directly into the centre of  contestation. Sexual rights claims, particularly those 
involving sexual orientation, gender identity, bodily autonomy, and consensual intimacy, represent 
some of  the most politically volatile legal interventions in contemporary African constitutional 
practice.

To litigate sexual rights under hostility is to operate in a space where law, morality, religion, 
nationalism, and public health rhetoric intersect. These claims are rarely treated as ordinary 
constitutional disputes. They are framed as cultural flashpoints, existential threats, or symbols of  
external influence. Courts, aware of  public sensitivity, often tread cautiously.

This module does not approach sexual rights litigation as a project of  rhetorical confrontation. It 
approaches it as a disciplined exercise in constitutional architecture. It asks not simply how to argue 
for sexual rights, but how to assert them strategically in environments predisposed to resist explicit 
recognition.

Sexual rights under hostility require a combination of  doctrinal creativity, incremental sequencing, 
and narrative discipline. The objective is not to dilute rights claims but to embed them within 
frameworks that courts are more institutionally prepared to engage.

At the centre of  this module is a simple but demanding shift in posture. The question is not 
whether sexual rights exist in principle. It is how they are made legible to institutions that are not 
yet ready to recognise them in their most direct form. Movement lawyering therefore treats sexual 
rights not as a single claim, but as a set of  interlinked constitutional pathways that must be activated 
carefully over time.

Participants should begin by mapping the terrain they are entering:



PHASE II: ASSERTING CONTESTED RIGHTS 56

This map helps participants understand that sexual rights litigation is not one type of  case. It is a 
cluster of  overlapping struggles, each with distinct risks and entry points.

5.2 Defining Sexual Rights in Constitutional Terms

Sexual rights encompass a range of  constitutional interests, including autonomy, dignity, privacy, 
equality, and bodily integrity. In some jurisdictions, they may also implicate health rights, 
association rights, and freedom of  expression.

Under hostile conditions, however, the explicit invocation of  “sexual rights” can provoke 
immediate ideological resistance. Courts may perceive such framing as requiring endorsement of  
contested identities rather than enforcement of  constitutional guarantees.

Movement-aligned litigation therefore often reframes sexual rights within existing doctrinal 
categories. Rather than asserting a free-standing right to sexual identity recognition, arguments may 
be constructed around the right to privacy in consensual adult relationships, the right to equality in 
access to services, or the right to dignity in protection from degrading treatment.

This reframing is not semantic evasion. It is strategic positioning. It anchors sexual rights within 
constitutional language already accepted as legitimate. It reduces the perception that courts are 
being asked to create new rights from nothing.

Participants in this module are trained to map sexual rights claims onto doctrinal pathways available 
within their jurisdictions. They learn to identify which constitutional clauses offer the most viable 
entry points and which framing choices may minimise institutional defensiveness.

This mapping exercise is central. It requires the lawyer to move from abstract commitment to 
concrete design. A sexual rights claim must be translated into a set of  constitutional hooks that a 
court can engage without feeling that it is being pushed beyond its institutional limits.

Table 1: Sexual Rights Contestation Map

Domain Typical State Framing Litigation Risk Strategic 
Opportunity

Consensual 
intimacy

Moral deviance or illegality High backlash, 
symbolic resistance

Privacy and dignity 
entry points

Identity 
recognition

Cultural or foreign 
imposition

Immediate 
ideological closure

Incremental equality 
framing

Public 
expression

Threat to social order Policing and 
regulation

Association and 
expression claims

Health and 
bodily 
autonomy

Public health or morality Surveillance and 
coercion

Medical integrity and 
evidence-based 
claims
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Participants should practice taking a single factual scenario and mapping it across multiple doctrinal 
pathways. This reinforces the idea that sexual rights litigation is not fixed. It is constructed.

5.3 Criminalisation and the Burden of  History

Many hostile environments retain colonial-era criminal provisions regulating “unnatural offences” 
or morality. These provisions, often rarely enforced in earlier decades, have in recent years become 
symbolic instruments of  political mobilisation.

Challenging such provisions directly through constitutional decriminalisation litigation represents 
one of  the most visible forms of  sexual rights assertion. However, it also carries heightened 
backlash risk. Legislatures may respond with new statutes broadening criminalisation. Public 
discourse may intensify moral panic. Plaintiffs may face exposure.

Movement lawyering requires sober assessment of  whether direct decriminalisation challenges are 
strategically ripe. Factors include judicial temperament, public discourse climate, organisational 
resilience, and potential regional leverage.

Where conditions are not conducive to sweeping invalidation, incremental approaches may be 
pursued. These can include challenging specific enforcement practices, seeking declaratory relief  
regarding privacy protections, or contesting procedural irregularities in arrests. Over time, such 
interventions can erode the operational effect of  criminal provisions even if  formal repeal remains 
pending.

This sequencing reflects disciplined assertion. It does not concede the illegitimacy of  
criminalisation. It calibrates the pathway toward dismantling it.

The historical dimension matters. Many of  these laws are not indigenous expressions of  cultural 
values, but colonial impositions that have been reinterpreted and mobilised in contemporary 
politics. Exposing that history can shift the narrative frame. It can challenge the assumption that 
criminalisation represents authentic tradition and instead reveal it as inherited regulation.

At the same time, historical argument alone is not sufficient. Courts may acknowledge colonial 
origins yet decline to intervene. The strategic question remains: how is the law being used now, and 
what is the most effective way to disrupt its operation?

Table 2: Doctrinal Mapping Tool

Sexual Rights 
Issue

Possible Constitutional 
Entry Point Strategic Advantage

Criminalisation of  
intimacy

Privacy, dignity Avoids immediate identity 
confrontation

Denial of  services Equality, health Focuses on access and fairness

Police harassment Dignity, bodily integrity Grounds claim in abuse of  power

Suppression of  
organisations

Association, expression Protects infrastructure without 
identity ruling
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Table 3: Decriminalisation Strategy Matrix

Approach Strategic Benefit Strategic Risk

Direct constitutional 
challenge

Potential for clear invalidation High backlash, risk of  
adverse precedent

Enforcement-based 
challenge

Targets practical harm Leaves statute formally intact

Procedural challenge Easier judicial entry Limited structural impact

Regional escalation Broader normative framing Sovereignty backlash

Use of  Privacy Immediate Effect Long-Term Risk Strategic Follow-Up

Protect private 
conduct

Limits state intrusion Reinforces invisibility Expand toward 
dignity and equality

Challenge invasive 
policing

Prevents abuse Narrow doctrinal scope Build bodily 
autonomy claims

Frame intimate 
relationships

Avoids identity debate Avoids recognition Introduce relational 
dignity arguments

Participants should be required to justify which pathway they would adopt in a given context, and 
why. The aim is to move from instinct to reasoned design.

5.4 Privacy as Shield and Foundation

Privacy doctrine often serves as an initial doctrinal shield in hostile contexts. Courts may be more 
willing to protect private consensual conduct than to affirm explicit identity recognition. 
Arguments framed around the sanctity of  private life, freedom from arbitrary intrusion, and 
protection of  intimate relationships can resonate within constitutional traditions that value 
personal liberty without necessarily engaging in moral endorsement.

However, privacy framing has limitations. It may implicitly confine sexual minorities to invisibility, 
protecting private conduct while leaving public expression vulnerable.

Movement-aligned litigation must therefore treat privacy as foundation rather than endpoint. 
Participants are trained to evaluate how privacy victories can create doctrinal footholds for 
subsequent equality or dignity claims. Privacy jurisprudence can normalise recognition of  intimate 
autonomy, gradually shifting judicial comfort levels.

The strategic question is how to use privacy without being trapped by it. Privacy can open the door, 
but if  relied upon exclusively, it may reinforce the idea that certain identities or relationships are 
acceptable only when hidden.

Table 4: Privacy Strategy Table
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Strategy Objective

Challenge selective enforcement Show unequal application

Focus on impact not identity Avoid categorical resistance

Use comparators Demonstrate inconsistency

Build record over time Support future recognition

Participants should practice designing a two-stage litigation plan where privacy is used first, 
followed by a second-stage claim that expands beyond it.

5.5 Dignity and the Language of  Constitutional Identity

Dignity occupies a central place in many African constitutions. It provides a normative anchor 
capable of  encompassing sexual rights without direct ideological confrontation. Framing sexual 
rights as dignity claims invites courts to consider whether criminalisation, harassment, or exclusion 
degrade the intrinsic worth of  individuals. It shifts analysis from moral debate to constitutional 
identity.

However, dignity arguments can also trigger resistance if  perceived as expansive moral 
reinterpretation. Strategic framing therefore matters. Linking dignity to concrete harms such as 
invasive searches, forced medical examinations, or public humiliation grounds the claim in tangible 
injury rather than abstract identity.

Movement lawyering under hostility requires careful articulation of  dignity to avoid rhetorical 
overreach while preserving moral clarity.

Dignity is often where constitutional reasoning becomes most powerful and most contested. It 
speaks to the kind of  society the constitution envisions. That is why it can both open space and 
provoke resistance. The task is to anchor dignity in lived harm before extending it to broader 
recognition.

5.6 Equality and Sexual Orientation Recognition

Equality arguments often centre on whether sexual orientation or gender identity constitutes a 
protected ground. In hostile environments, courts may hesitate to recognise new grounds explicitly.

Nonetheless, equality doctrine can still be deployed effectively. Claims may be framed around 
arbitrary treatment, disproportionate enforcement, or discriminatory impact without demanding 
formal categorical recognition at the outset.

Participants are encouraged to distinguish between immediate categorical recognition and 
functional equality. The latter may be achievable even where the former remains politically 
sensitive.

Table 5: Functional Equality Approach

5.7 Bodily Autonomy and Medical Integrity

Sexual rights under hostility often intersect with bodily autonomy claims. Practices such as forced 
anal examinations, compulsory HIV testing, or intrusive searches implicate constitutional 
protections against degrading treatment and violations of  bodily integrity.
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These claims may be less politically volatile than explicit identity recognition because they focus on 
state conduct rather than moral approval of  identity. Courts may be more receptive to arguments 
grounded in protection against cruelty or invasion.

Litigation challenging such practices can generate immediate protective effect. It can also shift 
judicial understanding of  how criminalisation translates into physical harm.

5.8 Freedom of  Expression and Association

Sexual rights under hostility extend beyond intimate conduct to encompass expression and 
association. Advocacy organisations, pride events, educational workshops, and health outreach 
programmes often face regulatory obstruction.

Litigation in this domain may focus on freedom of  association, procedural fairness in registration 
decisions, or equality in application of  public order regulations. These claims allow courts to 
engage with institutional accountability without directly adjudicating identity legitimacy.

Protecting organisational infrastructure becomes a strategic priority. Without it, long-term 
litigation capacity collapses.

5.9 Narrative Discipline and Public Communication

Sexual rights litigation inevitably generates public narrative. Media framing can intensify backlash 
or reduce its force.

Movement-aligned litigation must integrate communications strategy from inception. Participants 
examine how to articulate claims in language that emphasises constitutional principle rather than 
ideological confrontation.

Table 6: Narrative Discipline Matrix

5.10 Regional Leverage and Escalation

Where domestic courts are resistant, regional forums may offer alternative avenues. However, 
escalation must be sequenced carefully.

Participants assess when regional intervention strengthens leverage and when it risks provoking 
nationalist resistance. Strategic timing and coalition-building remain central.

5.11 Measuring Impact in Sexual Rights Litigation

Sexual rights litigation under hostility must be evaluated in terms of  its impact on lived conditions.

Risky Framing Strategic Alternative

Identity confrontation Constitutional fairness and dignity

Moral challenge Administrative accountability

External influence framing Domestic constitutional commitment

Crisis language Measured institutional reasoning
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Practice Component: Sexual Rights Litigation Lab

Participants engage in structured exercises:

• Design a privacy-based challenge to criminalisation

• Reframe a direct identity claim into equality language

• Develop a risk protection plan for plaintiffs

• Build a two-stage litigation sequence

Conclusion

Sexual rights under hostility represent one of  the most contested terrains of  contemporary 
constitutional litigation. Movement-aligned assertion requires disciplined framing, incremental 
sequencing, and backlash preparedness. This module has examined how privacy, dignity, equality, 
bodily autonomy, and association can function as doctrinal pathways for asserting sexual rights 
without forcing courts into ideological confrontation. It has emphasised narrative discipline, risk 
assessment, and constitutional patience. Phase Two continues by examining how the right to health 
and HIV criminalisation operate as adjacent terrains of  contestation. Together, these modules 
demonstrate how contested rights can be asserted responsibly within volatile political climates.

Table 7: Impact Framework

Domain Indicator

Legal Narrow or broad ruling

Social Reduced harassment

Institutional Policy change

Movement Stronger networks
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MODULE 6: THE RIGHT TO HEALTH AND HIV CRIMINALISATION

Learning Objectives

By the end of  this module, participants should be able to:

1. Explain the legal foundations of  the right to health in domestic and international law.

2. Analyse the impact of  HIV criminalisation laws on public health and human rights.

3. Understand how criminal law interacts with stigma and discrimination against people 
living with HIV.

4. Develop legal arguments challenging coercive health policies and punitive HIV laws.

5. Use scientific and public health evidence in litigation.

6. Identify legal strategies for protecting confidentiality and informed consent.

7. Evaluate the role of  gender and inequality in HIV-related litigation.

6.1 Health as a Contested Constitutional Terrain

The right to health occupies a paradoxical position in contemporary constitutionalism. On paper, 
it is often recognised as a socio-economic entitlement linked to dignity, life, and equality. In 
practice, it can become a site of  regulation, surveillance, and moral control. In backlash 
environments, public health is frequently invoked as justification for coercive measures. HIV, in 
particular, has been framed at different moments as a moral failing, a public security threat, or a 
justification for punitive intervention.

Movement lawyering in this terrain must navigate both dimensions. It must defend health as a right 
while resisting its appropriation as a tool of  repression. The assertion of  HIV-related rights 
therefore requires doctrinal sophistication and political awareness. Courts may be more receptive 
to health claims framed as service access and non-discrimination than to sexual autonomy claims. 
Yet those same courts may accept public health rationales that legitimise criminalisation or 
mandatory disclosure.

This module examines how the right to health can be asserted strategically in hostile environments, 
particularly where HIV criminalisation regimes intersect with SOGIE marginalisation, gender 
inequality, and poverty. It situates health litigation within JBF’s disciplined assertion framework, 
recognising that public health rhetoric can both open and close judicial space.

This duality is what makes health law such a potent and dangerous terrain. It offers one of  the most 
institutionally respectable routes into courts. Judges who are uncomfortable with explicit sexual 
rights claims may be more willing to engage with questions of  access to treatment, confidentiality, 
service discrimination, or arbitrary interference with healthcare. Yet that same institutional comfort 
can mask a deeper problem. Health law is also one of  the domains through which control is 
normalised. Under the language of  prevention, protection, or safety, states may expand coercive 
testing, forced disclosure, surveillance, and criminal sanction.
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Movement lawyers must therefore resist the temptation to assume that health framing is inherently 
safe or progressive. Health claims can be emancipatory, but they can also be managerial. The task 
is to insist that the right to health means more than administrative oversight of  populations. It 
means access, autonomy, confidentiality, non-discrimination, and freedom from punitive 
interference.

A useful entry point for participants is to distinguish between two broad ways in which health 
appears in litigation:

Table 1: Health as Protection and Health as Control

Participants should be trained to ask, in every HIV-related case: is health being used here to protect 
people or to manage them? Often the answer is both. Strategic litigation must untangle these 
competing logics and push the court toward a rights-affirming understanding of  health.

6.2 HIV Criminalisation: Law as Symbol and Sanction

HIV criminalisation laws take many forms. Some jurisdictions criminalise non-disclosure of  HIV 
status prior to sexual activity. Others criminalise exposure or transmission, sometimes without 
requiring intent. Some incorporate mandatory testing or disclosure requirements within public 
health statutes. These laws often emerged in early epidemic periods marked by fear and limited 
medical knowledge. In contemporary contexts, however, they persist despite scientific 
advancements demonstrating the effectiveness of  treatment and the minimal risk posed by virally 
suppressed individuals.

The persistence of  HIV criminalisation reflects more than outdated policy. It reflects stigma. It 
positions people living with HIV as potential threats rather than rights holders. It reinforces 
narratives of  deviance and irresponsibility. It also disproportionately affects women, sex workers, 
and sexual minorities, who may face greater surveillance and limited power to negotiate disclosure.

Strategic litigation challenging HIV criminalisation must therefore operate on multiple levels. It 
must engage doctrinal questions of  legality, proportionality, and equality. It must incorporate 
contemporary scientific evidence. It must anticipate moral panic narratives that frame reform as 
permissiveness.

In backlash environments, direct invalidation of  HIV criminal statutes may provoke resistance. 
Incremental strategies, such as challenging overbroad application, seeking narrow interpretation, or 
contesting procedural irregularities, may create protective effect while building groundwork for 
broader reform.

Use of  Health 
Language Rights-Promoting Form Repressive Form

Access Treatment, prevention, care, non-
discrimination

Conditional access, exclusion of  
stigmatised groups

Information Informed consent, counselling, 
voluntary testing

Forced disclosure, coerced testing, 
data sharing

Prevention Evidence-based public health 
measures

Criminalisation, moral 
surveillance, punitive enforcement

Regulation Clinical standards and 
accountability

Police-style monitoring of  bodies 
and behaviour
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HIV criminalisation is also symbolic. Even where prosecutions are infrequent, the existence of  the 
law matters. It announces that certain bodies are dangerous, that certain intimacies are suspect, and 
that the proper response to a public health issue is punishment. This symbolic force can shape 
police behaviour, media discourse, healthcare practice, and interpersonal relationships even in the 
absence of  regular conviction. That is why movement lawyering must read HIV criminalisation not 
only as a set of  statutes, but as a wider disciplinary signal.

Participants should be encouraged to distinguish among different kinds of  punitive HIV regimes:

Table 2: Forms of  HIV Criminalisation

This classification matters because different forms of  criminalisation may require different 
litigation strategies. A blanket constitutional challenge may be appropriate in some settings. In 
others, a narrower attack on evidentiary standards, on disproportionality, or on lack of  intent may 
be the more viable first step.

6.3 The Right to Health as Constitutional Anchor

Many constitutions explicitly recognise the right to health or related socio-economic rights. Even 
where health is not expressly articulated, it may be derived from rights to life, dignity, or social 
security. Health rights provide a normative anchor for challenging state action that undermines 
access to prevention, treatment, or confidentiality.

However, the right to health must be carefully framed. Courts may interpret socio-economic rights 
as programmatic rather than enforceable. Movement-aligned litigation often emphasises minimum 
core obligations, non-discrimination in service provision, and protection against arbitrary 
interference rather than demanding expansive resource allocation.

For example, challenging denial of  antiretroviral treatment or discriminatory service practices may 
focus on equality within existing programmes rather than broad budgetary mandates. This framing 
reduces institutional defensiveness while preserving rights substance.

Participants are trained to identify how health rights can be linked to equality and dignity claims, 
strengthening doctrinal coherence. They examine how health claims can be used to protect 
vulnerable groups without triggering accusations of  judicial overreach.

This is one of  the most important strategic moves in health litigation. The right to health can easily 
be caricatured by resistant courts or governments as a demand for limitless expenditure or abstract 
social idealism. Movement lawyers must therefore be precise. The claim is often not that the 
judiciary should redesign the entire health system. It is that the state cannot arbitrarily obstruct 
access, discriminate in delivery, breach confidentiality, or use criminal law in ways that undermine 
prevention and care.

Legal Form Typical Content Strategic Concern

Non-disclosure 
offence

Criminal liability for failure to 
disclose status before intimacy

Overbroad, unrealistic, gendered 
burden

Exposure offence Liability for conduct deemed to 
expose others to HIV

Often detached from actual risk or 
intent

Transmission 
offence

Liability for alleged transmission Causation, evidence, moralisation

Embedded public 
health penalties

Mandatory testing, disclosure, or 
administrative sanction

Blurs care and punishment
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Participants should be required to draft the same hypothetical case in at least two different ways, 
once as a general right-to-health claim and once as a non-discrimination or anti-interference claim, 
then compare which framing is more likely to succeed in a cautious court.

6.4 Public Health Justifications and Proportionality

One of  the most complex aspects of  HIV litigation in hostile contexts is the invocation of  public 
health as justification for coercive measures. States may argue that criminalisation deters 
transmission, that mandatory testing protects communities, or that disclosure requirements ensure 
transparency.

Proportionality analysis becomes central. Courts must assess whether such measures are rationally 
connected to legitimate aims, whether they are necessary, and whether less restrictive alternatives 
exist. Contemporary scientific evidence often demonstrates that punitive approaches undermine 
prevention by driving individuals away from testing and treatment.

Movement lawyering requires rigorous evidentiary preparation. Expert testimony, epidemiological 
data, and international health guidelines become essential. Courts reluctant to engage in moral 
debate may be persuaded by empirical demonstration that criminalisation harms rather than 
protects public health.

At the same time, participants are cautioned against assuming that evidence alone will prevail. 
Public health discourse can be deeply moralised. Litigation must therefore combine scientific rigor 
with narrative framing that emphasises shared community interest in effective prevention.

The strategic value of  proportionality lies in the way it changes the terrain of  dispute. It asks the 
court to move beyond abstract claims that a law “protects society” and to demand a closer 
relationship between means and ends. Does criminalisation actually increase testing uptake? Does 
forced disclosure improve prevention? Is mandatory testing the least restrictive way to achieve the 
stated objective? In many instances, the answer is no. The state relies on intuition, stigma, or 
symbolic reassurance rather than evidence.

Participants should learn to break public health justifications into their constitutional components:

Table 3: Health Rights Framing Options

Litigation Frame Strategic Use Institutional Advantage

Minimum core 
obligation

Protect essential treatment or 
access

Avoids charge of  excessive judicial 
management

Non-discrimination in 
service provision

Challenge exclusion within 
existing system

Grounds claim in fairness rather 
than budget expansion

Protection against 
interference

Challenge arrests, raids, or data 
misuse affecting care

Highlights state abuse rather than 
resource scarcity

Dignity and life linkage Reinforce seriousness of  harm Broadens constitutional footing
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Table 4: Public Health Justification Review Matrix

State Assertion Constitutional Question Possible Litigation 
Response

Criminalisation deters 
transmission

Is there credible evidence of  
deterrent effect?

Show evidence of  reduced 
testing and increased stigma

Mandatory disclosure 
protects partners

Is the burden realistic and 
proportionate?

Show coercive, gendered, and 
unsafe effects

Forced testing protects 
the public

Is consent being overridden 
without necessity?

Emphasise autonomy, trust, and 
less restrictive means

Data sharing improves 
public health 
management

Is confidentiality being 
sacrificed excessively?

Show chilling effect on care-
seeking behaviour

Participants should also be trained in the practical use of  scientific evidence. Not every case 
requires a mountain of  expert material, but every serious HIV case requires evidentiary discipline. 
Lawyers must understand enough about treatment, transmission, viral suppression, consent, 
confidentiality, and public health practice to avoid letting courts decide on the basis of  fear.

6.5 Confidentiality, Informed Consent, and the Problem of  Surveillance

Confidentiality lies at the heart of  effective HIV response. Breaches of  medical privacy deter 
individuals from seeking testing and treatment. Yet in some contexts, confidentiality protections 
are weak, and police or employers may access health information improperly.

Litigation asserting confidentiality rights can produce immediate protective impact. Claims may be 
grounded in privacy, dignity, equality, and health rights simultaneously. Courts may be receptive to 
arguments that arbitrary disclosure violates constitutional protections even if  they are cautious 
about broader identity recognition.

Challenging surveillance practices also intersects with SOGIE concerns. Where police target 
spaces associated with sexual minorities, health outreach may be disrupted. Litigation that protects 
confidentiality and restricts data sharing between health services and law enforcement strengthens 
both HIV justice and sexual rights.

Participants are encouraged to design cases that address these intersections strategically, 
recognising that confidentiality claims may serve as foundational protections in hostile 
environments.

Confidentiality is not only an individual concern. It is structural. If  communities believe that 
clinics, counsellors, or testing sites are porous and unsafe, the entire public health system is 
weakened. Trust is a legal interest as much as a public health one. Movement lawyering should 
therefore present breaches of  confidentiality not merely as unfortunate administrative failures, but 
as constitutional injuries with broad social consequences.

Informed consent is equally important. Under backlash conditions, consent is often distorted by 
power. Testing may be formally “agreed” but conducted under coercive circumstances. Disclosure 
may be legally required without regard to whether the person has the safety, resources, or autonomy 
to comply. Lawyers must therefore treat informed consent as a substantive question, not a 
checkbox.
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Issue Constitutional 
Hook Typical Harm Strategic Response

Improper 
disclosure by 
clinic or employer

Privacy, dignity, 
health

Deterrence from 
treatment, stigma

Seek protective order, policy 
reform, compensation

Police access to 
medical 
information

Privacy, legality, 
dignity

Criminalisation 
through data 
misuse

Challenge data-sharing 
practices and oversight failures

Coerced HIV 
testing

Bodily integrity, 
consent, health

Fear of  care, 
violation of  
autonomy

Contest legality and lack of  
necessity

Disclosure 
obligations under 
threat

Equality, dignity, 
health

Gendered and 
unsafe burden

Challenge disproportionality 
and unrealistic assumptions

A useful exercise here is to ask participants to design a claim arising from a single breach of  
confidentiality and then expand it into a structural challenge aimed at policy reform.

6.6 Gender, Power, and Disclosure

HIV criminalisation disproportionately affects women. In many settings, women are more likely to 
know their HIV status due to antenatal testing programmes. Disclosure obligations can therefore 
expose them to prosecution even where they lack power to negotiate safe sex. Fear of  violence may 
deter disclosure, creating impossible legal dilemmas.

Strategic litigation must incorporate gender analysis. Equality claims highlighting disproportionate 
impact on women can strengthen constitutional challenge. Courts sensitive to gender 
discrimination may engage with such framing even where they are hesitant to confront sexual 
minority rights directly.

Intersectional analysis also reveals how poverty and dependency compound vulnerability. 
Movement-aligned litigation integrates these dimensions rather than isolating HIV status from 
broader structural inequality.

This gendered dynamic is central to understanding why formal neutrality in HIV law can be so 
misleading. A disclosure rule may appear to apply equally to all persons living with HIV. In reality, 
it can burden women more heavily because of  testing patterns, economic dependence, intimate 
partner violence, and unequal negotiating power within relationships. The legal obligation becomes 
detached from the social conditions in which compliance is supposed to occur.

Movement lawyers must make these structural realities visible to the court. This is where 
substantive equality and intersectionality become especially important. The issue is not merely 
whether the law applies symmetrically on paper. It is whether it imposes unequal and often unsafe 
burdens in practice.

Table 5: Confidentiality and Consent Protection Tool
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Table 6: Gendered Impact Analysis Table

Legal Rule or 
Practice Apparent Neutrality Gendered Reality

Disclosure duty Applies to all persons 
with HIV

Women more likely to know 
status first and face violence on 
disclosure

Prosecution for exposure Appears behaviour-based Women may be blamed despite 
limited control over intimacy 
conditions

Mandatory testing 
pathways

Framed as maternal care Creates surveillance burden tied 
to gendered health systems

Service access barriers Formally universal Women with low income or 
dependency face greater 
exclusion

Participants should be trained to ask, in every HIV criminalisation case: who is most likely to bear 
the cost of  this rule? The answer will often reveal the constitutional weakness of  the law more 
powerfully than doctrinal abstraction alone.

6.7 Incremental Challenges and Narrow Interpretations

In some contexts, wholesale invalidation of  HIV criminal statutes may not be institutionally viable. 
Incremental approaches may involve seeking narrow interpretation that limits scope to intentional 
transmission, requiring proof  of  actual harm, or excluding cases where individuals are virally 
suppressed.

Such interpretive strategies reduce punitive reach without requiring courts to declare statutes 
unconstitutional. They may also reduce backlash intensity by presenting reform as clarification 
rather than confrontation.

Participants are trained to evaluate whether incremental narrowing aligns with long-term theory of  
change. In some environments, partial victories build doctrinal momentum. In others, they may 
entrench problematic frameworks. Judgment remains central.

Incrementalism here must be used carefully. There is always a danger that narrowing a statute may 
legitimise its broader existence. A court may accept a restricted reading and thereby make the 
statute seem constitutionally manageable even though its symbolic and practical harms remain 
significant. The movement lawyer must therefore ask whether the incremental gain creates real 
protection, whether it buys time, whether it improves conditions on the ground, and whether it 
preserves the possibility of  deeper challenge later.
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Strategy Immediate Gain Long-Term Risk When It May Be 
Useful

Require proof  of  
intent

Reduces overbroad 
prosecution

Leaves punitive 
framework in place

Where full invalidation is 
unlikely

Limit to actual 
transmission

Narrows liability Retains stigma logic Where exposure 
offences are especially 
expansive

Exclude virally 
suppressed persons

Aligns law with 
science

Creates tiered 
legitimacy

Where science can open 
judicial space

Challenge 
procedure only

Protects against 
abuse

Leaves statute 
untouched

As first foothold in 
highly hostile contexts

Participants should be encouraged to debate when narrowing is strategic and when it becomes 
accommodation. These are not easy judgments. That is why this module belongs within a 
movement lawyering curriculum rather than a purely doctrinal one.

6.8 Access to Treatment, Prevention, and Non-Discriminatory Services

Beyond criminalisation, the right to health encompasses access to treatment, prevention tools, and 
non-discriminatory services. In resource-constrained environments, courts may be reluctant to 
mandate expansive provision. However, discrimination in distribution can be challenged even 
where overall resource levels are limited.

Litigation may focus on exclusion of  specific groups from existing programmes, arbitrary eligibility 
criteria, or discriminatory denial of  services. Framing claims around fairness within available 
resources may be more institutionally acceptable than demanding expanded budgets.

Participants examine how socio-economic rights jurisprudence in their jurisdictions treats 
enforceability. They assess whether minimum core obligations, reasonableness review, or 
progressive realisation doctrines provide viable entry points.

This area of  litigation is especially important because it allows movement lawyers to connect 
constitutional principle with daily survival. A system may claim commitment to HIV prevention 
and treatment while operating in ways that exclude the very communities most affected. That 
exclusion may be overt, but it is often indirect. Clinic locations may be unsafe. Outreach may be 
disrupted by police. Eligibility criteria may ignore the realities of  stigmatised populations. Staff  
attitudes may deter access even where formal policy is inclusive.

Table 7: Incremental Challenge Options
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Table 8: Service Access Challenge Matrix

Barrier Possible Legal 
Characterisation Strategic Route

Denial of  treatment to 
stigmatised group

Discrimination in service 
provision

Equality + health claim

Unsafe access due to 
policing

Arbitrary interference with health 
access

Health + dignity + legality 
claim

Exclusion through 
eligibility rules

Unreasonableness or indirect 
discrimination

Socio-economic rights + 
equality

Hostile clinic practices Degrading treatment or 
discriminatory access

Dignity + health + 
administrative accountability

Form of  Regional 
Engagement Strategic Benefit Strategic Caution

Persuasive citation in 
domestic case

Strengthens doctrinal support Must not appear as external 
command

Escalation after 
domestic record built

Broadens pressure and visibility Requires compliance strategy

Use in advocacy and 
amicus work

Educates court indirectly Must align with domestic 
framing

Integration of  health 
guidelines

Strengthens science-based 
argument

Needs careful localisation

Participants should be trained to see treatment access cases not as secondary to criminalisation, but 
as central. A formal victory against punitive law means little if  people still cannot seek care safely.

6.9 Regional and International Leverage

Regional human rights bodies have increasingly recognised the intersection between HIV 
criminalisation and rights violations. Strategic escalation to regional forums may strengthen 
domestic advocacy. However, as discussed in previous modules, such escalation must consider 
sovereignty narratives and compliance capacity.

Participants evaluate when regional engagement strengthens leverage and when domestic 
groundwork remains necessary. They examine how regional decisions can be integrated into 
domestic argument as persuasive authority.

Regional and international standards are particularly useful in HIV-related litigation because they 
often reflect stronger engagement with science, public health practice, and non-discrimination 
principles than some domestic systems. They can help show that punitive laws are not simply 
harsh, but out of  step with contemporary evidence-based approaches. Yet these materials must be 
introduced carefully. If  they are presented as external rebuke rather than persuasive guidance 
consistent with domestic constitutional values, they may trigger resistance.

Table 9: Regional Leverage Use Table
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Domain Example of  Meaningful Impact

Legal Narrowing of  liability, stronger confidentiality standard

Clinical Improved protocols, reduced disclosure abuse

Social Greater willingness to test and seek treatment

Institutional Better coordination between legal and health actors

Movement Increased trust, documentation, and resilience

Participants should practice writing a paragraph that uses regional material in a sovereignty-
sensitive way, beginning with domestic constitutional principle and then reinforcing it with regional 
consensus.

6.10 Redefining Success in Health Litigation

Success in HIV-related litigation must be measured by impact on lived conditions. Did the case 
reduce fear of  testing? Did it improve confidentiality protocols? Did it narrow prosecutorial 
discretion? Did it strengthen community trust in health institutions?

Judicial declarations without implementation may fail to alter behaviour. Movement-aligned 
litigation therefore incorporates monitoring and follow-up strategies. Partnerships with health 
organisations and civil society networks become integral to sustaining gains.

This is especially important because HIV litigation often concerns systems rather than isolated 
rules. A favorable judgment may shift doctrine while leaving daily practice unchanged unless there 
is active follow-through. Clinics may not update protocols. Police may continue to interfere. 
Prosecutors may change language but not approach. The movement lawyer must therefore think 
beyond the judgment from the beginning.

Table 10: Health Litigation Impact Framework

A strong practice exercise at the end of  the module is to ask participants, for any hypothetical HIV 
case, how they would know twelve months later whether it mattered. If  the answer is only that “we 
won,” the design remains incomplete.

Practice Component: HIV Justice Litigation Lab

To ensure that the module moves beyond theory, participants should undertake a sequence of  
structured exercises.

Exercise 1: Criminalisation Challenge Design

Participants are given an HIV non-disclosure offence and asked to design either a direct 
constitutional challenge or an incremental narrowing strategy. They must justify their choice.
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Exercise 2: Public Health Evidence Brief

Participants prepare a short litigation note explaining why a punitive HIV measure fails 
proportionality using scientific and public health evidence.

Exercise 3: Confidentiality Case Build

Participants are given a scenario involving improper disclosure of  HIV status and must build a 
claim using privacy, dignity, health, and equality.

Exercise 4: Gendered Impact Analysis

Participants analyse how a facially neutral disclosure rule disproportionately burdens women and 
draft an equality-based argument accordingly.

Exercise 5: Service Access Mapping

Participants identify barriers to treatment or prevention for a particular community and classify 
which are legal, administrative, or social, then propose a litigation strategy.

These exercises should be discussed collectively so that participants see how doctrine, evidence, 
movement strategy, and risk analysis must work together.

Conclusion

The right to health and HIV criminalisation represent a complex constitutional terrain where 
protection and repression intersect. Public health can be both shield and sword. Movement 
lawyering requires careful navigation of  this duality. This module has examined how health rights 
can be asserted strategically in hostile environments, how proportionality analysis can challenge 
punitive regimes, and how confidentiality and gender analysis strengthen claims. It has 
emphasised incrementalism where necessary and evidentiary rigor throughout. Phase Two next 
turns to freedom of  association in shrinking civic space, examining how organisational 
infrastructure itself  becomes contested terrain in the age of  backlash.
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MODULE 7: FREEDOM OF ASSOCIATION IN SHRINKING CIVIC 
SPACE

Learning Objectives

By the end of  this module, participants should be able to:

1. Explain the importance of  freedom of  association for civil society and movement 
advocacy.

2. Analyse legal frameworks regulating civil society organisations.

3. Identify tactics used by governments to restrict civic space.

4. Develop legal strategies to challenge administrative restrictions on organisations.

5. Understand the relationship between association rights and public health advocacy.

6. Assess how registration, funding restrictions, and regulatory oversight affect civil society 
organisations.

7. Design litigation strategies to protect civic space.

7.1 Association as Infrastructure of  Rights Assertion

Freedom of  association is often described as a civil and political right among many. In backlash 
environments, however, it assumes a more foundational character. It becomes the infrastructure 
upon which all other rights advocacy depends. Where organisations cannot register, operate, 
assemble, or receive funding without harassment, the possibility of  sustained rights assertion 
narrows dramatically.

In contexts where HIV justice and SOGIE/LGBT advocacy are politically contested, attacks on 
association are rarely incidental. They are strategic. Regulatory scrutiny, burdensome compliance 
requirements, deregistration threats, and public vilification are deployed to weaken organisational 
capacity before litigation even begins. The erosion of  civic space functions as pre-emptive 
containment.

Movement lawyering in such environments must therefore treat freedom of  association not merely 
as an abstract constitutional guarantee but as operational terrain. Protecting organisational 
existence becomes an act of  rights preservation. Without associations, there are no plaintiffs, no 
documentation, no coalition-building, and no sustained constitutional imagination.

Module 7 situates association rights at the centre of  disciplined assertion. It examines how 
shrinking civic space reshapes litigation strategy and how movement lawyers can defend 
organisational infrastructure under hostility.

This starting point is essential because many lawyers instinctively treat association rights as 
secondary. They may see them as procedural or institutional rights that support more substantive 
struggles over sexuality, health, equality, or bodily autonomy. In backlash settings, that hierarchy of  
importance collapses. Association is not secondary. It is enabling. It is what allows communities to 
gather information, support claimants, provide services, develop legal strategy, hold memory, and 
sustain struggle across time. When the state targets associations, it is not simply disciplining 
administrative entities. It is attacking the organisational form through which rights claims become 
durable.
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For this reason, movement lawyers must learn to see registration files, compliance demands, audit 
notices, permit denials, and vague morality standards not as bureaucratic irritants but as legally 
significant instruments of  power. The state often understands this clearly. It knows that where 
organisations are exhausted by procedural harassment, broader rights advocacy will weaken. 
Strategic litigation must show equal clarity.

A useful way to teach this is to map the functions that associations perform in contested-rights 
environments:

Table 1: Association as Rights Infrastructure

Participants should leave this opening section with a clear understanding that an attack on 
association is often an attack on the movement’s memory, capacity, and future.

7.2 The Mechanics of  Civic Space Constriction

Shrinking civic space rarely occurs through overt abolition of  constitutional guarantees. It often 
manifests through regulatory layering. Governments may introduce new registration requirements, 
demand intrusive disclosure of  membership lists, impose vague “public morality” standards, or 
subject organisations to periodic review.

These mechanisms operate under the language of  accountability and transparency. Yet in practice, 
they are selectively enforced. Organisations working on sensitive issues such as sexual rights, HIV 
advocacy, and gender equality experience disproportionate scrutiny.

Administrative delay becomes a tactic. Applications remain pending indefinitely. Minor technical 
deficiencies are magnified. Public officials signal hostility through rhetoric that frames 
organisations as foreign agents or moral threats.

Strategic litigation challenging such practices must navigate both procedural and political 
complexity. Courts may defer to administrative discretion unless clear constitutional violation is 
demonstrated. Movement-aligned lawyers must therefore document patterns of  selective 
enforcement and demonstrate arbitrariness.

Organisational 
Function

Why It Matters for 
Movement Lawyering

What Happens If  It Is 
Weakened

Case identification Organisations locate and support 
potential plaintiffs

Violations remain 
undocumented

Community trust Organisations mediate between 
lawyers and affected groups

Fear and isolation deepen

Service delivery Many groups provide health, 
counselling, or referral support

Access to care and protection 
collapses

Evidence generation Organisations gather testimonies, 
patterns, and field data

Litigation becomes anecdotal 
and fragile

Coalition-building Organisations connect legal, 
health, research, and advocacy 
actors

Rights work becomes scattered 
and reactive

Strategic continuity Organisations preserve knowledge 
across cases and years

Each case begins from zero
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Participants are trained to analyse regulatory frameworks meticulously, identifying inconsistencies 
and disproportionate burdens. Association litigation often turns on detail: filing deadlines, 
evidentiary standards, scope of  discretion. Mastery of  these details transforms defensive posture 
into strategic intervention.

The phrase “shrinking civic space” can sound abstract unless broken into its operating parts. In 
practice, civic space constriction often takes the form of  administrative attrition. A registration 
authority does not always openly ban an organisation. It may instead ask for repeated amendments, 
insist on unnecessary documents, shift criteria without notice, delay decisions until funding 
opportunities lapse, or invoke morality clauses in vague language that is difficult to challenge unless 
the record is meticulously built. The effect is cumulative. Each step may appear small. Together, 
they make organisational survival uncertain and expensive.

Participants should therefore learn to identify civic space constriction not only through headline 
acts of  repression, but through slow procedural suffocation.

Table 2: Common Techniques of  Civic Space Restriction

A practical exercise here is to ask participants to distinguish between neutral regulatory oversight 
and discriminatory regulatory weaponisation. The distinction often lies not in the form of  the rule, 
but in its selective application, intensity, and consequences.

7.3 Association and HIV Justice

The intersection between association rights and HIV justice is direct and immediate. Community-
based organisations provide testing, counselling, outreach, and education. Where such 
organisations are deregistered or harassed, service delivery collapses. Fear spreads. Prevention 
efforts weaken.

Litigation protecting association rights in HIV contexts therefore has tangible public health 
consequences. Challenging denial of  registration for a health-focused organisation can preserve 
access to life-saving services. Contesting intrusive disclosure requirements can protect 
confidentiality and community trust.

Technique Formal Justification Real Effect in Practice

Repeated registration queries Administrative completeness Delays or prevents lawful 
operation

Membership disclosure 
demands

Transparency Exposes members and chills 
participation

Morality or public interest 
standards

Social protection Enables selective exclusion

Intrusive financial reporting Accountability Creates disproportionate 
burden on targeted groups

Periodic relicensing or review Compliance oversight Keeps organisations in a state 
of  insecurity

Selective inspections or audits Regulatory monitoring Signals hostility and drains 
capacity
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Courts may be more receptive to association claims framed around health impact rather than 
identity politics. Emphasising disruption of  service delivery and harm to public health may reduce 
ideological resistance. This framing aligns with disciplined assertion. It roots contested rights 
within shared social interest.

Participants examine how to construct association claims that integrate health data, community 
testimony, and constitutional analysis. The goal is not to obscure SOGIE dimensions but to embed 
them within broader public welfare concerns.

This is one of  the most strategically promising areas in the module. In many hostile environments, 
courts that are uneasy with direct recognition of  sexual rights may still be deeply concerned by 
evidence that state interference is damaging health access, treatment adherence, or prevention 
systems. Where an organisation’s work includes HIV outreach, counselling, referral, or support, the 
association claim can reveal immediate social harm caused by administrative repression.

The movement lawyer must learn to build this bridge carefully. It is not enough to assert that “the 
organisation does good work.” The claim should show, with specificity, how the organisation 
functions within an actual health ecosystem. Who depends on it? What services does it facilitate? 
What happens when it is closed, delayed, or intimidated? Which communities lose access first? 
These questions make association law concrete.

Table 3: Association and Health Impact Mapping

Participants should be asked to prepare short factual briefs that translate an association dispute into 
a health systems argument. This teaches lawyers how to convert institutional harassment into 
constitutionally legible harm.

7.4 SOGIE Advocacy and Moralised Regulation

Organisations engaged in SOGIE advocacy often face heightened scrutiny under morality-based 
regulatory standards. Applications may be rejected on grounds that activities are “contrary to 
public interest” or “inconsistent with cultural values.” Such standards are frequently vague, 
granting administrators broad discretion.

Challenging these rejections requires demonstrating that discretion is being exercised arbitrarily 
or discriminatorily. Equality doctrine becomes relevant here, as does procedural 

Organisational 
Activity Legal Right Engaged Public Health Consequence 

of  Restriction

HIV testing outreach Association, health, equality Reduced testing and delayed 
diagnosis

Counselling and peer 
support

Association, dignity, health Increased fear, stigma, and 
treatment disengagement

Rights education for 
vulnerable groups

Association, expression Loss of  prevention awareness and 
referral pathways

Confidential referrals to 
clinics

Association, privacy, health Breakdown of  trust and continuity 
of  care
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fairness. Courts may hesitate to engage in moral debate but may be more willing to examine 
whether regulatory criteria were applied consistently.

Strategic litigation may focus on narrow procedural violations such as failure to provide reasons, 
inconsistent application of  standards, or deviation from statutory criteria. Such claims can produce 
protective outcomes without forcing courts into explicit recognition of  contested identities.

Over time, repeated procedural victories can constrain administrative hostility and normalise 
organisational presence.

Moralised regulation is especially effective because it allows the state to avoid saying plainly what it 
is doing. It does not always say, “You cannot register because you support sexual minorities.” 
Instead, it invokes broad language about morality, public interest, family values, or cultural integrity. 
These categories appear principled and neutral. In reality, they often function as discretionary 
filters through which politically disfavoured organisations are excluded.

Movement lawyering must therefore be attuned to both doctrine and administrative style. 
Sometimes the strongest challenge is not a frontal argument against the morality standard in 
abstract, but a tightly built demonstration that the authority failed to follow its own law, applied the 
rule inconsistently, provided inadequate reasons, or treated similar organisations differently.

Table 4: Moralised Regulation Response Table

A strong practice exercise is to give participants two sets of  registration decisions, one for a 
mainstream organisation and one for a contested-rights group, and ask them to identify where the 
inconsistency becomes legally actionable.

7.5 Funding Restrictions and Foreign Agent Narratives

In some jurisdictions, civic space constriction extends to funding regulation. Requirements that 
organisations disclose foreign funding sources or register as “foreign agents” can stigmatise and 
isolate advocacy groups.

These measures are often justified through sovereignty rhetoric and concerns about external 
interference. Challenging them requires careful framing. Arguments may emphasise freedom of  
association, equality in regulatory treatment, and the essential role of  civil society in democratic 
governance.

Administrative Ground Used 
Against Organisation

Immediate Litigation 
Question

Broader Strategic 
Goal

“Contrary to public morality” Is this ground authorised 
clearly by statute?

Constrain vague 
discretion

“Against public interest” Was the term applied 
consistently and with 
reasons?

Expose arbitrariness

“Not aligned with national values” Is this a lawful registration 
criterion?

Shift case from 
ideology to legality

“Insufficient documentation” where 
others are approved

Was there equal treatment? Build discrimination 
argument
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Movement lawyering must also consider political sensitivity. Courts may be reluctant to appear to 
undermine sovereignty claims. Framing funding restrictions as inconsistent with constitutional 
guarantees of  participation and pluralism may open more receptive pathways.

Participants are encouraged to integrate comparative jurisprudence carefully, positioning it as 
persuasive rather than prescriptive authority.

Funding regulation is a particularly effective tool of  civic suppression because it attacks the 
material conditions of  organisation. An organisation may remain formally legal and yet be 
rendered ineffective if  its access to lawful resources is obstructed, stigmatised, or delayed. The 
foreign-agent narrative also works symbolically. It positions targeted groups as suspect, externally 
driven, and insufficiently national. This can weaken public sympathy and intensify regulatory 
pressure.

The movement lawyer must therefore be able to separate legitimate accountability concerns from 
discriminatory funding control. Not every financial reporting rule is repressive. The legal question 
is whether the burden is proportionate, equally applied, and consistent with constitutional 
guarantees of  association, participation, and pluralism.

Table 5: Funding Restriction Analysis Matrix

Broad power to suspend accounts National security or fraud prevention Overbreadth and 
chilling effect 

Participants should be trained to ask a cluster of  questions here: Is the rule applied to all 
organisations equally? Does it serve a legitimate administrative purpose, or does it single out certain 
agendas? Does it stigmatise lawful association? Does it make ordinary operation practically 
impossible?

7.6 Assembly, Expression, and Physical Space

Association rights extend beyond registration to encompass assembly and expression. Pride events, 
health outreach gatherings, and educational workshops may be prohibited or disrupted by police 
under public order statutes.

Litigation in this domain may focus on procedural compliance with assembly laws, proportionality 
of  restrictions, and non-discrimination in permit issuance. Courts often treat public order as 
legitimate state concern. Demonstrating that restrictions are excessive or selectively applied 
becomes critical.

Restriction Type Claimed State Aim Possible Constitutional 
Concern

Mandatory foreign agent 
designation

National transparency Stigmatisation and unequal 
burden

Selective reporting 
requirements

Financial accountability Discriminatory enforcement

Prior approval for grants Oversight Arbitrary interference with 
organisational autonomy

Broad power to suspend 
accounts

National security or fraud 
prevention

Overbreadth and chilling 
effect
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Strategic framing can emphasise peaceful nature of  gatherings and their contribution to public 
dialogue or health awareness. Linking assembly claims to constitutional values of  participation and 
democracy may reduce perception of  ideological confrontation.

Participants analyse how to gather evidentiary record through photographs, witness statements, 
prior permits granted to other groups, and contemporaneous documentation to demonstrate 
discriminatory enforcement.

Physical space matters because civic space is not only institutional. It is also spatial. When 
organisations cannot convene meetings, hold workshops, rent venues, gather community members, 
or operate visible outreach spaces, their formal legal existence becomes hollow. Backlash often 
works through control of  space. Police presence, permit denials, venue cancellations, and 
“security” restrictions can all be used to confine association rights without abolishing them 
outright.

Movement lawyers must therefore be comfortable litigating not only for the right to exist, but for 
the right to appear, gather, and operate in public.

Table 6: Assembly Restriction Review Table

A practical classroom exercise is to have participants build an evidentiary file for a disrupted 
workshop or outreach gathering, including photos, permit history, police correspondence, media 
statements, and comparative evidence from other groups allowed to meet.

7.7 Defensive Litigation and Preservation Strategy

In shrinking civic space, strategic litigation may adopt defensive posture. The objective is not 
expansion but preservation. Protecting an organisation’s registration, preventing intrusive audits, 
or securing injunctions against deregistration can stabilise movement infrastructure.

Defensive litigation must be timely. Delay may allow administrative decisions to take effect, 
complicating remedy. Participants are trained to identify early warning signs of  regulatory 
harassment and to intervene promptly.

Preservation strategy aligns with JBF’s theory of  change. Constitutional imagination requires 
organisational continuity. Defensive association litigation safeguards the foundation upon which 
broader rights assertion depends.

Restriction Typical State Justification Litigation Focus

Permit refusal Public order or safety Was the refusal necessary and 
proportionate?

Police disruption of  
event

Security concerns Was there actual risk or 
selective targeting?

Venue cancellation under 
pressure

Community sensitivity Was state influence or 
discrimination involved?

Ban on educational 
workshop

Morality or public interest Is there equal treatment with 
comparable gatherings?
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This is an important corrective to a common misunderstanding. Defensive cases are sometimes 
seen as less ambitious or less significant because they do not expand doctrine dramatically. In 
reality, they may be among the most strategically important cases in periods of  backlash. If  an 
organisation survives a deregistration attempt, resists a punitive audit, or secures interim protection 
against hostile administrative action, it preserves the conditions for future work. That is not 
secondary. It is foundational.

Table 7: Defensive Litigation Typology

Participants should be trained to recognise early warning indicators such as unusual document 
requests, sudden inspection notices, morality-based public comments by officials, or unexplained 
delays after prior cooperation. The earlier a preservation strategy begins, the more options remain 
available.

7.8 Balancing Visibility and Protection

Association litigation carries its own visibility risks. Public disputes over registration or permits can 
attract media attention and intensify backlash. Movement-aligned lawyers must coordinate 
communications strategy with organisational leadership.

At times, pursuing quiet administrative resolution may be preferable to public confrontation. At 
other times, strategic visibility can generate solidarity and deter arbitrary action. Judgment remains 
context-specific.

Participants reflect on how narrative framing influences public perception. Presenting association 
claims as defence of  democratic participation rather than identity politics may broaden support.

This balance between visibility and protection is one of  the hardest practical judgments in 
movement lawyering. Publicity can protect by making abuse more costly. It can also endanger by 
escalating moral panic, inviting hostile scrutiny, or exposing vulnerable staff  and members. There 
is no single correct answer. The correct approach depends on the organisational environment, the 
likely state response, the presence or absence of  allies, and the vulnerability of  those most exposed.

Defensive Objective Example Strategic Importance

Prevent deregistration Interim challenge to cancellation 
notice

Preserves organisational 
existence

Resist intrusive audit 
abuse

Judicial review of  selective 
investigation

Limits harassment and 
resource drain

Block membership 
disclosure

Challenge invasive reporting 
demand

Protects community safety

Stop permit suppression Injunction against repeated 
assembly bans

Preserves public presence
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Participants should practice designing both a quiet administrative strategy and a public-facing 
litigation strategy for the same case, then compare the conditions under which each would be 
preferable.

7.9 Regional Escalation and Compliance

Where domestic courts fail to protect association rights, regional bodies may provide recourse. 
Decisions recognising civic space protections can strengthen domestic advocacy. However, as 
discussed in earlier modules, escalation must account for sovereignty narratives and compliance 
capacity.

Participants evaluate when regional litigation complements domestic strategy and when it risks 
provoking nationalist backlash. Sequencing and coalition-building remain central considerations.

Regional and sub-regional mechanisms can be especially useful in association cases because they 
may be more willing to articulate broader principles on civic space, pluralism, and democratic 
participation than domestic courts under pressure. Yet these gains can remain fragile if  not 
translated into domestic implementation strategies. A judgment that an organisation was unlawfully 
restricted may still leave it functionally stalled if  licensing bodies, police authorities, or funding 
regulators continue to obstruct in practice.

Table 9: Regional Escalation Planning Table

Table 8: Visibility Decision Tool

Question Why It Matters

Will publicity deter abuse or intensify it? Clarifies protective value of visibility
Who becomes visible if the dispute becomes 
public?

Identifies risk bearers

Does the organisation have spokesperson and 
messaging capacity?

Tests readiness

Is there allied support to absorb backlash? Assesses resilience

Can legal strategy and public messaging 
remain aligned?

Prevents contradiction

Question Strategic Relevance

Has the domestic record been built sufficiently? Affects admissibility and credibility

Will regional litigation strengthen or weaken 
domestic legitimacy?

Anticipates sovereignty backlash

Who will monitor compliance if  a regional win 
is obtained?

Prevents symbolic victory only

Can domestic actors use the ruling 
constructively?

Tests practical value
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Participants should not think of  regional escalation as a separate phase divorced from domestic 
work. It is one part of  a wider architectural strategy.

7.10 Measuring Impact in Civic Space Litigation

Impact in association litigation is measured not only by judicial declarations but by organisational 
survival. Has the organisation retained registration? Has harassment decreased? Has service 
delivery resumed? Have administrative practices become more transparent?

Movement-aligned metrics recognise that preservation of  civic space sustains long-term rights 
assertion. Even narrow procedural victories can have structural effect.

This broader notion of  impact is especially important because civic space cases may look modest 
on paper. A court orders an authority to reconsider an application. An audit is halted. A reporting 
requirement is narrowed. A permit refusal is quashed. These may appear limited when compared 
with large constitutional pronouncements. Yet their effects can be substantial. They may allow an 
organisation to continue operating, retain staff, preserve donor confidence, protect members, and 
sustain services for communities otherwise pushed to the margins.

Table 10: Civic Space Impact Framework

A useful end-of-module exercise is to ask participants how they would evaluate success one year 
after an association case. If  their answer is limited to the text of  the judgment, they have not yet 
fully grasped the movement-lawyering approach.

Practice Component: Civic Space Litigation Lab

To ensure that this module develops real strategic skill, participants should undertake structured 
exercises.

Exercise 1: Registration Denial Challenge

Participants receive a refusal letter relying on “public morality” and “public interest.” They must 
identify procedural, equality, and administrative law grounds for challenge.

Exercise 2: Health Organisation Protection Case

Participants are given a scenario in which an HIV outreach organisation faces deregistration. They 
must design a claim linking association rights to health impact.

Domain Example of  Meaningful Impact

Organisational Registration retained, operations continued

Legal Discretion narrowed, reasons required, procedures clarified

Community Safer access to services, workshops, or support networks

Movement Stronger coalition confidence and reduced fear

Administrative More transparent and consistent regulatory conduct
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Exercise 3: Funding Restriction Review

Participants analyse a law requiring certain organisations to register as foreign agents and draft a 
constitutional objection.

Exercise 4: Assembly Evidence File

Participants build an evidentiary record for a cancelled workshop or public event, identifying what 
documents and testimony would be most useful.

Exercise 5: Defensive Litigation Timing

Participants are presented with a series of  escalating administrative acts and must determine at 
what point litigation should begin, and why.

These exercises should be discussed comparatively, so that participants appreciate how much 
association litigation depends on timing, record-building, and narrative discipline.

Conclusion

Freedom of  association in shrinking civic space is not peripheral to contested rights assertion. It is 
foundational. Without protected organisational infrastructure, litigation becomes episodic and 
fragile. Module 7 has examined how regulatory harassment operates, how health and SOGIE 
advocacy intersect with association rights, and how defensive litigation preserves movement 
capacity. It reinforces disciplined assertion by emphasising procedural mastery, narrative 
calibration, and strategic preservation. Phase Two now turns to privacy and bodily integrity, 
examining how state intrusion into intimate and physical domains reflects deeper patterns of  
control in backlash environments.



PHASE II: ASSERTING CONTESTED RIGHTS 84

MODULE 8: PRIVACY AND BODILY INTEGRITY UNDER 
SURVEILLANCE AND MORAL REGULATION

Learning Objectives

By the end of  this module, participants should be able to:

1. Explain the constitutional foundations of  privacy and bodily integrity.

2. Analyse how states regulate sexuality and health through surveillance and intrusion.

3. Identify legal strategies for challenging intrusive policing practices.

4. Understand the relationship between privacy rights and sexual autonomy.

5. Develop litigation strategies addressing forced medical examinations and coercive health 
practices.

6. Evaluate the importance of  confidentiality in HIV-related healthcare.

7. Recognise emerging challenges related to digital surveillance and personal data.

8.1 Intimacy, Surveillance, and the Constitutional Boundary

In hostile legal environments, the regulation of  sexuality, gender expression, and health status often 
takes the form of  intrusion into the most intimate domains of  human life. Police surveillance of  
private spaces, forced medical examinations, mandatory disclosure regimes, and the collection or 
misuse of  health data all reflect a deeper political dynamic: the desire of  the state to regulate bodies 
perceived as deviant, risky, or morally suspect.

Privacy and bodily integrity therefore emerge as central constitutional terrains in the assertion of  
contested rights. They offer doctrinal pathways through which courts can confront state intrusion 
without necessarily engaging in overt ideological debate over identity. When framed carefully, 
privacy claims shift the question from whether a particular identity is socially acceptable to whether 
the state has the authority to invade intimate life without justification.

Movement lawyering in the age of  backlash treats privacy and bodily integrity as foundational 
protections rather than secondary rights. They safeguard the space in which individuals can exist 
free from arbitrary interference. They also expose how criminalisation regimes translate into 
physical harm and surveillance practices.

This module examines how privacy and bodily integrity claims can be deployed strategically to 
protect individuals and communities targeted through HIV criminalisation, SOGIE repression, 
and moralised policing.

The importance of  this terrain cannot be overstated. In many backlash environments, repression 
does not always begin with public trial or formal conviction. It often begins earlier and closer to 
the body. It appears in the raid on a private residence, the search of  a phone, the demand to reveal 
medical status, the forced examination, the humiliating handling of  a detainee, the sharing of  
health information with employers or police, or the quiet extension of  surveillance into digital 
spaces. Before the court is ever asked to rule on identity, it is often confronted with intrusion. This 
is one reason privacy and bodily integrity are so central. They reveal the operational face of  
repression.
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Participants should therefore understand privacy not as a soft or secondary right, but as a 
constitutional boundary-setting device. Bodily integrity performs a related function. It asks what 
the state may do to the body, under what conditions, and with what limits. In backlash 
environments, these questions become especially acute because the body itself  becomes a site of  
suspicion. Some bodies are watched more closely, searched more aggressively, medically inspected 
more invasively, and recorded more intensely than others. Movement lawyers must show how this 
pattern of  intrusion is not incidental. It is the lived infrastructure of  moral regulation.

8.2 The Political Meaning of  Privacy

Privacy is often misunderstood as a retreat into invisibility. In constitutional terms, however, 
privacy functions as a boundary between the individual and the state. It marks the limits of  
legitimate governmental intrusion into personal life.

In societies where sexuality and health are heavily moralised, privacy becomes a shield against 
coercion. It prevents the state from policing consensual relationships, monitoring personal health 
information, or enforcing conformity through invasive practices.

Yet privacy litigation in hostile environments must navigate complex political terrain. Opponents 
of  sexual rights often argue that privacy protections are being used to conceal immoral behaviour. 
Courts may hesitate to extend privacy doctrine if  they believe it implicitly legitimises contested 
identities.

Movement-aligned litigation therefore emphasises privacy as institutional restraint rather than 
identity endorsement. The argument is not that certain identities deserve recognition, but that the 
state must justify its intrusion into personal life. This framing preserves constitutional principle 
while avoiding unnecessary ideological confrontation.

This strategic use of  privacy has both strengths and limits. Its strength lies in the fact that it invites 
the court to defend constitutional boundaries rather than to declare approval of  contested 
conduct. A court that is unwilling to articulate a broad vision of  sexual autonomy may still be 
willing to hold that police cannot enter homes without lawful basis, that communications cannot 
be searched arbitrarily, or that health data cannot be disclosed without authority. These are 
powerful protections.

Its limit is equally important. Privacy can become a restrictive doctrine if  it protects people only so 
long as they remain hidden. It can create a jurisprudence of  tolerance without recognition, in which 
individuals are safe only in silence, secrecy, or withdrawal from public life. Movement lawyering 
must therefore use privacy with discipline. It may be the entry point, but it should not always be 
the endpoint.

Participants should be encouraged to think of  privacy claims as doing at least three kinds of  work. 
First, they create immediate protection against intrusion. Second, they build judicial familiarity with 
the idea that the state has limits in matters of  intimacy. Third, they may lay the groundwork for 
later claims grounded in dignity, equality, autonomy, or expression. Used in this way, privacy is not 
a retreat. It is a constitutional foothold.

8.3 Criminal Law and Intrusion into Intimate Space

Criminal provisions regulating sexuality often rely upon surveillance of  private life. Enforcement 
may involve raids on private residences, monitoring of  online communication, or entrapment 
operations targeting individuals perceived to engage in same-sex conduct.
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Even where such laws are rarely prosecuted, their presence authorises intrusion. Police may exploit 
them to justify arbitrary searches or harassment. The threat of  enforcement becomes a tool of  
intimidation.

Litigation challenging such practices can focus on procedural safeguards and privacy protections 
rather than direct invalidation of  criminal statutes. Courts may be more receptive to arguments that 
searches without warrant violate constitutional protections against arbitrary intrusion.

Over time, repeated recognition of  privacy violations can undermine the operational viability of  
criminalisation regimes. If  enforcement practices are constrained by constitutional safeguards, the 
symbolic power of  the law diminishes.

Participants in this module examine how to construct privacy claims that expose the everyday 
consequences of  criminalisation without requiring courts to confront the statute directly in the first 
instance.

This is a crucial strategic insight. In many systems, formal criminal provisions may remain on the 
books for years, even when there is little political space for direct constitutional invalidation. Yet 
their daily force depends on how easily they can be operationalised. If  police cannot lawfully raid 
without warrants, cannot seize devices arbitrarily, cannot rely on coerced or fabricated evidence, 
and cannot harass individuals through vague public-order pretexts, the law’s coercive reach can be 
weakened. This does not remove the law, but it constrains its practical life.

Movement lawyers must therefore learn to identify where intimate-space intrusion occurs. Is it 
through the raid itself ? The lack of  warrant? The use of  anonymous denunciation? The forced 
opening of  devices? The photographing of  detainees? The public exposure of  private spaces? 
Each of  these may create a distinct legal claim. When gathered together, they help the court see 
that criminalisation is not simply a legislative fact. It is a system of  intrusive enforcement.

A useful teaching tool here is the following:

Table 1: Points of  Intrusion in Morality-Based Enforcement

Participants should be trained to map each factual incident across these stages. This prevents 
privacy litigation from becoming too abstract and helps reveal how the state operationalises 
suspicion.

Stage of 
Enforcement Typical Intrusion Potential Constitutional 

Response

Surveillance Monitoring homes, online 
platforms, or meeting spaces

Challenge arbitrariness and lack 
of  lawful basis

Search Entry without warrant, seizure 
of  phones or records

Privacy and due process challenge

Arrest Public humiliation, exposure, 
coercion

Dignity and liberty challenge

Investigation Forced statements, compelled 
disclosure, data review

Privacy, fair process, and self-
incrimination concerns
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8.4 Forced Medical Examinations and Bodily Integrity

One of  the most disturbing manifestations of  state intrusion in SOGIE contexts is the practice of  
forced medical examinations. In certain jurisdictions, individuals arrested under morality laws have 
been subjected to invasive procedures such as forced anal examinations intended to “prove” same-
sex conduct.

These practices violate fundamental principles of  bodily integrity and dignity. They constitute 
degrading treatment under international human rights law and contravene basic medical ethics.

Strategic litigation challenging such practices often relies upon constitutional protections against 
torture, cruel treatment, and violation of  bodily autonomy. Courts may be particularly receptive to 
these claims because they involve clear physical harm rather than abstract identity recognition.

By focusing on bodily integrity, movement lawyers can secure immediate protective outcomes 
while exposing the brutality inherent in enforcement regimes. Such cases also reshape judicial 
understanding of  how criminalisation manifests in practice.

Participants examine evidentiary strategies for documenting these violations, including medical 
testimony, expert analysis, and survivor accounts.

Bodily integrity claims are powerful because they collapse the distance that some courts try to 
maintain between the statute and its consequences. A court may be tempted to treat morality laws 
as symbolic or rarely enforced. It becomes more difficult to maintain that posture when confronted 
with invasive examinations, forced exposure, physical humiliation, or medical abuse. Bodily 
integrity litigation forces the law to confront its own physicality.

This area also demands careful attention to ethics and trauma. The evidentiary burden in such cases 
can be heavy, but movement lawyers must not reproduce the violence of  the original harm through 
insensitive case preparation. Survivor testimony, medical evidence, and documentation should be 
gathered with extreme care, with trauma-informed practice and informed consent at the centre.

Participants should be trained to identify the different constitutional and legal layers that such cases 
may engage:

• bodily autonomy

• dignity

• freedom from cruel, inhuman, or degrading treatment

• medical ethics and lack of  consent

• unlawful evidence-gathering

• abuse of  police and prosecutorial power

These cases can produce strong jurisprudential effects because they draw attention not only to who 
is being targeted, but to what the state is willing to do in the name of  enforcing moral conformity.
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8.5 HIV Testing, Disclosure, and Consent

The intersection between bodily integrity and HIV policy raises complex legal questions. 
Mandatory testing regimes, compelled disclosure laws, and criminalisation of  non-disclosure all 
implicate the autonomy of  individuals over their own bodies and health information.

Public health authorities sometimes justify compulsory measures as necessary for prevention. 
However, coercive testing or disclosure undermines trust in healthcare systems and deters 
individuals from seeking services.

Litigation asserting bodily integrity in this context emphasises informed consent as a foundational 
principle. Medical intervention without consent, except in narrow circumstances, violates 
autonomy and dignity. Courts examining such claims must balance public health objectives with 
constitutional protections.

Participants explore how to frame these cases in ways that highlight both ethical medical standards 
and empirical evidence demonstrating that voluntary testing and treatment produce better 
outcomes.

Consent in HIV-related litigation must be understood in a substantive rather than formal sense. A 
person may sign a form and yet not be acting freely. A patient may disclose under threat, fear, 
dependency, or misunderstanding. A pregnant woman in an antenatal setting may technically 
“agree” to testing without truly feeling able to refuse. A worker may consent to disclosure because 
employment depends on it. Movement lawyers must therefore be careful not to treat consent as a 
purely documentary matter.

The deeper constitutional point is that bodily integrity and informed consent are not obstacles to 
public health. They are conditions of  legitimate public health. Systems that rely on coercion often 
damage prevention because they drive people away from care, generate fear, and reinforce stigma. 
This is where evidence becomes particularly important. Courts that are not easily moved by 
autonomy language alone may still respond to proof  that coercive measures are ineffective or 
counterproductive.

A useful practical discipline is to require participants to identify, in every HIV-related consent case, 
three separate issues:

1. What precisely was compelled?

2. What institutional setting produced the compulsion?

3. What constitutional right transforms that compulsion from policy problem into legal 
injury?

That exercise helps prevent overgeneralisation and makes the claim sharper.

8.6 Confidentiality and the Protection of  Health Data

Privacy claims in HIV contexts frequently centre on confidentiality. Disclosure of  HIV status 
without consent can lead to social ostracism, employment discrimination, and violence. Protecting 
health information therefore becomes a matter of  personal safety.

In many hostile environments, however, confidentiality protections are weak. Health records may 
be shared with law enforcement or employers. Clinics may lack clear protocols for safeguarding 
information.
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Litigation asserting confidentiality rights can compel reform of  these practices. Claims may draw 
upon constitutional privacy guarantees, equality principles, and health rights simultaneously. Courts 
may recognise that breach of  confidentiality undermines both individual dignity and public health 
goals.

Participants are trained to identify legal frameworks governing medical data and to challenge 
inconsistencies between statutory protections and administrative practice.

Confidentiality is one of  the clearest places where privacy, dignity, health, and equality converge. It 
is also one of  the clearest examples of  how a single breach can have systemic consequences. When 
individuals fear that their status may be shared by a clinic, employer, school, prison authority, or 
police officer, they may withdraw from care or refuse testing altogether. The result is not only 
individual harm, but institutional breakdown of  trust.

Movement lawyers should therefore resist treating confidentiality breaches as minor administrative 
problems. They are constitutional injuries with broad public implications.

A small but useful framework for teaching this point is the following:

Table 2: Confidentiality Harms Framework

Participants should be asked to think beyond the breach itself. What follows from it? What does it 
tell the court about the vulnerability of  the wider system? What remedy would actually prevent 
repetition?

8.7 Digital Surveillance and Emerging Risks

As technology expands, surveillance of  sexuality and health increasingly occurs in digital spaces. 
Law enforcement may monitor social media, messaging platforms, or dating applications to 
identify individuals suspected of  violating morality laws.

Digital evidence is sometimes used in prosecutions or harassment campaigns. Individuals may be 
entrapped through online communication and subsequently arrested.

Movement lawyering must therefore expand privacy analysis beyond physical space to encompass 
digital autonomy. Constitutional protections against unreasonable search and seizure may apply to 
digital communications, but jurisprudence in many jurisdictions remains underdeveloped.

Type of  Breach Immediate Harm Wider Effect

Disclosure to employer Job loss or exclusion Deters testing and treatment 
engagement

Disclosure to police Criminal exposure or 
harassment

Converts healthcare into 
surveillance

Disclosure to family or 
community without consent

Violence, stigma, isolation Destroys trust in care systems

Poor clinic data practices Repeated unintended 
exposure

Normalises unsafe service 
environments
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Participants examine emerging legal frameworks addressing digital privacy and explore strategies 
for challenging intrusive monitoring practices.

Digital surveillance matters because it changes the scale and texture of  intrusion. The state no 
longer needs only to enter physical space to penetrate intimate life. Phones, chat histories, contact 
lists, photographs, search histories, geolocation data, and app activity can all become substitutes for 
physical observation. In backlash environments, this creates enormous risk, particularly for sexual 
minorities, people living with HIV, human rights defenders, and community organisers.

Entrapment through digital platforms is especially concerning. It blurs law enforcement and 
manipulation. A state or non-state actor may lure individuals into contact, induce communication, 
then use that communication as a basis for arrest, extortion, outing, or public exposure. Movement 
lawyers must therefore be prepared to treat digital surveillance not as a technical side issue, but as 
part of  the contemporary architecture of  moral policing.

Participants should be trained to ask a series of  digital-rights questions:

• Was the device search authorised by law?

• Was there meaningful consent?

• Was the scope of  search limited?

• Was private health or sexual information accessed beyond any legitimate basis?

• Was the evidence obtained through manipulation, entrapment, or coercion?

• Were others exposed through contact or message data?

In many jurisdictions, digital privacy law will be incomplete. That does not mean litigation is 
impossible. Older constitutional protections on privacy, correspondence, dignity, and unlawful 
search may still be extended into digital contexts. Part of  the work of  this module is to help 
participants see how doctrinal adaptation becomes possible.

8.8 Intersection with Gender and Power

Intrusion into bodily integrity often intersects with gender inequality. Women living with HIV may 
face coercive sterilisation or mandatory disclosure policies. Transgender individuals may encounter 
invasive examinations or denial of  identity recognition affecting healthcare access.

Litigation addressing these practices must incorporate gender analysis. Equality doctrine can 
strengthen privacy and bodily integrity claims by highlighting disproportionate impact on women 
and gender-diverse persons.

Intersectional framing ensures that bodily autonomy is understood not merely as abstract liberty 
but as protection against systemic control of  marginalised bodies.

This is essential because the experience of  intrusion is not uniform. The same legal regime may 
burden different people in different ways. A mandatory disclosure rule may expose a woman to 
intimate partner violence. A hospital identification policy may humiliate or endanger a transgender 
person. A clinic confidentiality breach may carry different risks depending on economic 
dependency, family structure, migration status, or policing patterns.
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Movement lawyering must bring these realities into the constitutional frame. Otherwise privacy and 
bodily integrity risk being presented too abstractly, as though all persons encounter state intrusion 
in the same way. They do not. Some bodies are more surveilled, less believed, more easily exposed, 
and more vulnerable to coercion than others.

Participants should therefore be encouraged to ask, for every privacy or bodily integrity case, not 
only “what right was violated?” but also “whose body bears the weight of  this regime most 
intensely, and why?” The answer often helps determine both the strongest doctrinal route and the 
most appropriate remedy.

8.9 Privacy as Incremental Constitutional Strategy

Privacy litigation in backlash environments often functions as incremental strategy. Courts 
reluctant to recognise sexual rights explicitly may still affirm limits on state intrusion. Over time, 
such decisions accumulate into broader recognition of  personal autonomy.

For example, recognition that police cannot enter private residences without warrant in morality 
cases may reduce enforcement capacity. Affirmation of  confidentiality in health services may 
strengthen trust between communities and clinics. Prohibition of  forced examinations may 
delegitimise punitive approaches.

These incremental gains reshape the constitutional landscape gradually. Movement lawyers must 
view privacy victories not as endpoints but as building blocks within longer sequences of  rights 
assertion.

This incremental approach should not be misunderstood as timidity. It is strategic constitutional 
pacing. A court that is not yet prepared to pronounce on the full legitimacy of  sexual rights may 
still be compelled to defend a home against arbitrary entry, a patient against non-consensual 
testing, or a detainee against forced examination. Each such ruling narrows the space of  lawful 
repression. Each also trains the court, and sometimes the public, to see that the state’s claim to 
moral regulation has constitutional limits.

Over time, these boundaries matter. They can weaken criminalisation in practice, strengthen the 
language of  autonomy, and generate precedents later used in equality or dignity litigation. 
Participants should be encouraged to think in sequences. A privacy victory may be followed by a 
bodily integrity claim. That, in turn, may support a later challenge grounded in equality, dignity, or 
freedom of  expression. This is how disciplined assertion works over time.

8.10 Balancing Visibility and Protection

Privacy litigation carries a paradox. While it protects intimate space, the act of  litigating may require 
public exposure of  private harm. Plaintiffs must decide whether they are willing to confront this 
visibility.

Movement-aligned lawyers must support plaintiffs through these decisions. Protective measures 
such as anonymisation, closed hearings, or sealed records may mitigate risk. However, courts may 
resist anonymity in some cases.

Participants examine ethical frameworks for balancing the value of  precedent with the safety of  
individuals. Strategic courage must always be tempered by respect for plaintiff  autonomy.
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This is one of  the deepest ethical tensions in privacy litigation. The law often requires disclosure 
in order to protect against disclosure. The claimant who seeks confidentiality may need to reveal 
highly personal information to lawyers, courts, experts, or the public record. The person whose 
body has been violated may need to describe that violation in painful detail. The movement lawyer 
must never treat this as a mere technical inconvenience. It is a central part of  the case.

Protective lawyering here involves more than formal anonymity requests. It requires honest 
discussions about risk, careful planning around documentation and publicity, and respect for a 
plaintiff ’s changing wishes as the case evolves. Some individuals may begin willing to be public and 
later retreat. Others may initially insist on silence but later decide visibility is important. The 
lawyer’s task is not to push toward one position, but to make genuine autonomy possible.

Practice Component: Privacy and Bodily Integrity Litigation Lab

To ensure that this module develops operational judgment rather than abstract familiarity, 
participants should work through a structured set of  exercises that mirror the kinds of  violations 
movement lawyers encounter in hostile environments. These exercises are designed to help lawyers 
translate privacy and bodily integrity principles into case strategy, evidentiary design, ethical 
decision-making, and longer-term movement protection.

Exercise 1: Mapping the Intrusion

Participants are given a factual scenario involving a police raid on a private residence where several 
individuals are arrested under a morality-related offence. Phones are seized, names are recorded, 
family members are contacted, and a local media outlet later publishes photographs of  those 
detained.

Participants must identify each point at which constitutional injury may have occurred. They 
should distinguish between:

• invasion of  private space

• unlawful search and seizure

• breach of  confidentiality

• public humiliation and dignitary harm

• improper contact with media or family

• coercive exposure of  personal identity

The purpose of  this exercise is to train participants to see privacy violations as layered rather than 
singular. A case of  intrusion is rarely only about entry into a physical space. It often involves a chain 
of  constitutional harms that should be analysed separately and then strategically reassembled.
Participants should then answer three questions in writing:

1. What is the strongest immediate legal challenge?

2. What evidence would be required to sustain it?

3. Which harms should be prioritised for urgent remedy, and which may support later 
litigation?
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Exercise 2: Privacy as Strategy, Not Endpoint

Participants are given a hypothetical case involving enforcement of  a criminal provision regulating 
consensual same-sex conduct. They must design a litigation strategy that begins with privacy but 
does not end there.

They should be asked to produce a short strategy note explaining:

• why privacy is the most viable first entry point

• what the likely limits of  a privacy-only victory would be

• how that first-stage privacy claim could later support dignity, equality, bodily integrity, or 
freedom of  expression claims

The pedagogical aim is to ensure that participants understand privacy as an incremental 
constitutional foothold rather than a final destination. They must demonstrate that they can use 
privacy strategically without allowing it to collapse into a jurisprudence of  concealment.

Exercise 3: Forced Examination Case Build

Participants are presented with a scenario in which a person arrested under a morality law is 
subjected to a forced medical examination intended to produce evidence of  same-sex intimacy. 
The client reports humiliation, pain, and fear, but is hesitant to pursue a public case.

Participants must develop a litigation and protection plan that addresses the following:

• immediate legal remedies

• constitutional grounds of  challenge

• evidentiary requirements

• trauma-informed handling of  the client

• confidentiality and anonymity options

• relationship between the individual case and possible strategic litigation on the practice 
itself

Participants should be encouraged to think carefully about sequencing. Is this first a criminal 
defence issue, a torture and degrading treatment issue, a medical ethics issue, or a constitutional 
challenge to state practice? The correct answer may be more than one, but they must justify 
prioritisation.

This exercise is designed to force participants to integrate bodily integrity, dignity, evidence, and 
ethics in a single case theory.

Exercise 4: HIV Confidentiality and Consent Scenario

Participants are given a case in which a clinic discloses a patient’s HIV status to an employer or a 
local official without consent. As a result, the person loses work and withdraws from treatment.
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Participants must identify:

• which rights are implicated

• whether the strongest claim lies in privacy, dignity, equality, health, or all of  them 
together

• what remedies should be sought

• how the case should be framed so that the court sees both the individual harm and the 
wider public health consequences

They should also be asked whether the case ought to be framed as a narrow confidentiality breach 
or as part of  a broader pattern of  unsafe health governance. This pushes them to think in both 
individual and structural terms.

Exercise 5: Digital Surveillance and Entrapment Analysis

Participants are given a hypothetical in which police or an unknown hostile actor uses a dating app 
or messaging platform to lure an individual into a meeting, then arrests them and searches their 
phone. Messages and contacts are copied. The prosecution seeks to rely on screenshots and chat 
history.

Participants must prepare a short internal defence and strategy memorandum addressing:

• legality of  digital surveillance

• admissibility of  digital evidence

• privacy and search concerns

• possible entrapment arguments

• wider risk to others exposed through the device

• whether the case raises broader digital rights questions suitable for constitutional or 
strategic follow-up

This exercise is important because digital surveillance is no longer peripheral. It is becoming one 
of  the primary mechanisms through which intimacy, identity, and association are policed. 
Participants must therefore learn to think of  privacy in both physical and digital terms.

Exercise 6: Balancing Visibility and Protection

Participants are given a case involving a highly invasive privacy violation that could, if  litigated 
publicly, expose the claimant to severe stigma and danger. Movement partners believe the case has 
strong precedent value and want to publicise it. The claimant is uncertain and fearful.
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Participants must prepare an ethical strategy note addressing:

• what informed consent would require in this context

• what protective measures could be used

• whether strategic value can ever justify heightened personal exposure

• what the lawyer should do if  movement interests and client wishes diverge

• whether there are alternative pathways to challenge the same practice without placing 
this claimant at the centre

This exercise is meant to make clear that privacy litigation is not only about legal theory. It is about 
the ethics of  representation under conditions of  risk. Participants must show that they can think 
beyond doctrinal possibility and remain anchored in client safety and autonomy.

Exercise 7: Building an Incremental Privacy Pathway

Participants should work in groups to design a three-stage litigation pathway for weakening a 
hostile enforcement regime through privacy and bodily integrity claims. For example, they may 
begin with:

• a challenge to unlawful search or seizure

• then move to a challenge to forced medical examinations or invasive police practices

• then later build toward a wider constitutional challenge involving privacy, dignity, or 
equality

Each group should explain:

• why the sequence is ordered that way

• what kind of  court they are imagining

• what evidence would be needed at each stage

• what risks might trigger postponement or recalibration

This exercise ties the module directly back to the broader disciplined assertion approach of  the 
curriculum. It shows participants how privacy and bodily integrity claims can be used not merely 
to react to abuse, but to construct longer-term constitutional movement.

Facilitator Guidance for Module 8 Practice Sessions

The facilitator should keep drawing participants back to five recurring questions:

1. What exactly is the intrusion here?

2. Is the harm physical, informational, relational, or all three?

3. What is the safest immediate route for the client?

4. What constitutional language is most likely to open judicial space?

5. How might this case serve as a building block for future protection?
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Suggested Written Assignment for Module 8

Participants should complete a short written assignment of  1,500 to 2,000 words in which they 
analyse one real or hypothetical case involving state intrusion into intimate life. They should:

• identify the primary constitutional issues

• explain the political context of  the intrusion

• design a litigation strategy

• assess risks to the claimant

• propose both immediate remedies and longer-term strategic value

This assignment will help facilitators assess whether participants can move from doctrinal 
description to strategic design.

Conclusion

Privacy and bodily integrity under surveillance and moral regulation reveal how deeply the state can 
intrude into intimate life when certain identities are deemed suspect. In hostile environments, 
protecting these boundaries becomes a foundational act of  constitutional defence. This module 
has explored how privacy doctrine, bodily autonomy claims, and confidentiality protections can 
challenge intrusive practices without requiring courts to engage in explicit ideological recognition 
of  contested identities. It has demonstrated how incremental privacy victories can weaken 
enforcement regimes and strengthen community safety. Phase Two concludes with this module’s 
emphasis on protecting intimate space. Phase Three will build upon these protections by examining 
constitutional litigation strategies, criminal defence as movement practice, and methods for 
countering organised anti-rights actors within legal systems.
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PHASE THREE:
LITIGATING UNDER CONSTRAINT
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MODULE 9: CONSTITUTIONAL LITIGATION UNDER 
CONSERVATIVE INTERPRETATION

Learning Objectives

By the end of  this module, participants should be able to:

1. Analyse how courts interpret constitutional rights in politically sensitive contexts.

2. Understand the characteristics of  conservative judicial reasoning.

3. Develop legal arguments grounded in constitutional text and precedent.

4. Use proportionality and limitation analysis in rights litigation.

5. Identify opportunities for incremental constitutional development.

6. Evaluate the strategic value of  partial victories.

7. Develop long-term litigation strategies within cautious judicial environments.

9.1 Constitutionalism in Cautious Courts

In many contemporary legal systems, constitutional litigation unfolds before courts that are 
institutionally cautious. Judges are aware of  political tension surrounding contested rights. They 
may recognise constitutional guarantees while remaining reluctant to issue rulings that appear to 
transform social norms abruptly. The result is an interpretive environment shaped by restraint.

Conservative constitutional interpretation does not necessarily mean hostility toward rights. More 
often, it reflects institutional anxiety about legitimacy. Courts may fear accusations of  overreach, 
particularly in areas where political actors frame rights claims as culturally disruptive. They may 
prefer incremental reasoning, narrow holdings, and procedural avoidance rather than sweeping 
declarations.

Movement lawyering must therefore adapt to this judicial temperament. Litigators cannot assume 
that doctrinal brilliance alone will persuade the bench. Arguments must be calibrated to the 
institutional concerns of  the court. Judges who view themselves as guardians of  constitutional 
stability are more likely to respond to reasoning that emphasises coherence, restraint, and fidelity 
to existing legal frameworks.

This module explores how constitutional litigation can succeed within conservative interpretive 
environments. It focuses on strategies that respect judicial caution while preserving the long-term 
objective of  asserting contested rights.

The first discipline of  practice in such courts is to abandon caricature. Conservative adjudication 
is often described too quickly as cowardice, ideological capture, or simple unwillingness to apply 
the law. Those possibilities do exist. Yet they do not capture the whole picture. Many cautious 
courts are not refusing law. They are managing perceived institutional risk through law. They may 
believe that abrupt constitutional movement will trigger legislative retaliation, executive hostility, 
public distrust, or reputational damage to the court as an institution. For movement lawyers, this 
matters greatly. If  judicial caution is misread as pure hostility, arguments may be designed in ways 
that intensify defensive reflexes rather than opening interpretive space.
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Constitutional litigation under conservative interpretation therefore begins with a different 
question from the one many young litigators are trained to ask. The question is not simply, “What 
is the strongest moral argument available?” It is also, “What form of  constitutional reasoning is 
this court institutionally capable of  adopting without feeling that it is abandoning its own role?” 
That question does not diminish principle. It disciplines presentation.

Participants should understand from the outset that cautious courts often move through certain 
recurring habits. They favour narrowness over breadth, evolution over rupture, and justification 
grounded in internal legal materials rather than external moral aspiration. The movement lawyer 
must be able to work within those habits without becoming captive to them.

9.2 Understanding Judicial Conservatism as Method and Temperament

Judicial conservatism is often misunderstood as ideological opposition to rights claims. In practice, 
it frequently reflects a methodological preference for continuity. Conservative courts tend to 
interpret constitutional provisions in light of  precedent, textual structure, and institutional limits. 
They are wary of  interpretations that appear to create new rights without clear doctrinal grounding.

In backlash environments, this methodological conservatism is reinforced by political pressure. 
Judges may fear that expansive rulings will provoke legislative retaliation or public backlash that 
undermines the authority of  the court itself.

Movement lawyers must therefore analyse judicial behaviour carefully. Rather than assuming 
hostility, they should examine patterns of  reasoning in previous decisions. Which doctrines do 
judges rely upon most heavily? How do they treat comparative law? When do they emphasise 
institutional deference?

Understanding these patterns allows advocates to design arguments that align with judicial instincts 
rather than confront them directly. Conservative courts often respond favourably to claims framed 
as modest clarification rather than radical innovation.

This method of  reading the court is central to disciplined assertion. A constitutional lawyer who 
appears before a cautious bench with a brief  designed for a transformative court is not simply 
being bold. They may be litigating in the wrong register. Judges who are heavily invested in 
precedent, internal coherence, and institutional legitimacy want to see that the advocate 
understands the discipline of  the court’s craft. They want to be shown that the requested result is 
not a leap into abstraction, but an extension of  principles the court already accepts.

That means participants must learn to distinguish among several forms of  judicial conservatism. 
Some courts are text-bound. Some are precedent-bound. Some are procedure-bound. Some are 
deferential to political branches. Some are morally cautious, but institutionally proud. Others are 
reluctant in one doctrinal field and more adventurous in another. A court may be conservative on 
sexuality but less rigid on administrative fairness. It may defer on moral questions while demanding 
evidence on public health claims. This is why generic descriptions of  “a conservative court” are 
not enough.

A careful advocate reads the court as an institution with habits.
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Table 1: Reading Judicial Conservatism

Judicial Tendency How It Often Appears 
in Judgments

Strategic Litigation 
Response

Textual conservatism Repeated return to 
constitutional wording and 
original structure

Anchor arguments closely in 
text and constitutional 
architecture

Precedential conservatism Reluctance to depart from 
prior holdings

Present claim as logical 
extension rather than 
innovation

Institutional deference Emphasis on legislative or 
executive competence

Focus on arbitrariness, legality, 
and evidence rather than 
broad policy substitution

Moral caution Avoidance of  explicit 
endorsement of  contested 
identities

Lead with privacy, dignity, 
equality, fairness, or anti-
intrusion principles

Participants should be trained to read judgments not only for outcome, but for style. How does the 
court justify itself ? What kinds of  authorities make it comfortable? What kinds of  claims make it 
nervous? These questions are often as important as the black-letter doctrine itself.

9.3 Textual Anchoring and Constitutional Structure

One of  the most effective strategies in conservative constitutional litigation is textual anchoring. 
Arguments grounded firmly in the language of  the constitution reduce the perception that courts 
are being asked to invent rights.

For example, claims involving HIV discrimination may be anchored in equality clauses prohibiting 
unfair treatment. Privacy claims relating to intimate relationships may rely on explicit constitutional 
protections for private life or personal liberty. Bodily integrity arguments may draw upon 
prohibitions against degrading treatment.

The key is to demonstrate that the requested remedy flows naturally from the constitutional text 
rather than from external normative commitments. Movement lawyering does not abandon 
international human rights law, but it introduces such sources as interpretive support rather than 
primary authority.

Participants learn to construct arguments that weave together constitutional text, precedent, and 
limited comparative reference. This method reassures courts that their decision remains rooted in 
domestic legal tradition.

Textual anchoring does not mean superficial citation of  constitutional clauses. It means working 
the argument from within the structure of  the constitution itself. How do the relevant provisions 
relate to one another? Does dignity illuminate equality? Does liberty inform privacy? Does a 
prohibition on degrading treatment deepen the meaning of  bodily integrity? Does a general 
limitation clause require the state to justify interference with rights in a structured way? These are 
questions of  constitutional architecture, not merely of  isolated text.

In conservative environments, this kind of  architectural reasoning is often persuasive because it 
signals fidelity rather than rupture. The court is not being asked to reach beyond the constitution. 
It is being asked to take its own text seriously and to read it coherently.
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Participants should be encouraged to resist the temptation to begin with broad moral claims and 
search later for textual support. In cautious courts, the order often matters. Start with the 
constitution. Build out from its language. Then show how precedent, principle, and limited 
comparative material reinforce the reading already latent in the text.

A useful internal discipline is to ask, when drafting: if  the court were to rule in our favour, could it 
explain that ruling using the constitution’s own vocabulary? If  not, the argument may not yet be 
sufficiently anchored.

This is especially important in contested-rights litigation because opponents will frequently accuse 
the court of  importing foreign values, creating rights out of  thin air, or acting as a political rather 
than judicial body. A well-anchored argument helps pre-empt that narrative.

9.4 Precedent, Continuity, and the Use of  Incrementalism

Conservative courts often rely heavily on precedent. Even when confronting novel issues, judges 
prefer reasoning that extends existing doctrines rather than overturns them.

Movement lawyering can harness this preference through incrementalism. Rather than presenting 
cases as transformative departures from existing law, advocates may frame them as logical 
extensions of  established principles.

For example, if  previous jurisprudence recognises privacy in family life, litigators may argue that 
consensual adult relationships fall within the same sphere of  autonomy. If  courts have 
acknowledged equality protections against arbitrary discrimination, advocates may demonstrate 
how existing categories logically encompass HIV status or other forms of  vulnerability.

Incrementalism does not dilute rights claims. It situates them within familiar doctrinal pathways, 
allowing courts to advance jurisprudence gradually without appearing to abandon precedent.

This is one of  the most misunderstood aspects of  movement lawyering. Incrementalism is often 
criticised as compromise, caution, or lack of  ambition. But in conservative constitutional 
environments, incrementalism can be a form of  disciplined ambition. It accepts that courts often 
move through extension rather than revolution. It asks what the bench has already accepted, what 
it has already hinted at, and what can be drawn forward from existing reasoning without making 
the court feel that it is stepping outside its own tradition.

The advocate should therefore learn to work with precedent in at least three ways.

First, there is direct application. A prior holding already supports the proposition being advanced. 
This is the easiest scenario.

Second, there is analogical extension. The prior case did not address the present issue directly, but 
it established a principle that can be extended. This is often the most important method in 
contested-rights litigation.

Third, there is doctrinal convergence. Several strands of  existing case law, perhaps on dignity, 
privacy, fairness, and arbitrariness, can be drawn together to support a more developed claim than 
any one precedent alone would allow.

A court that would resist a free-standing invitation to recognise a “new” right may nonetheless 
accept an argument that shows how the requested result follows from its own accumulated 
reasoning.
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Table 2: Three Uses of  Precedent in Cautious Courts

Use of  Precedent Nature of  Argument Strategic Value

Direct application Prior case already supports 
the point

Minimises judicial anxiety

Analogical extension Existing principle is extended 
to a related context

Allows measured 
development

Doctrinal convergence Several lines of  case law are 
woven together

Builds stronger architecture 
for incremental change

Participants should be asked to practice converting a bold rights claim into an incremental 
precedential argument. This does not mean weakening the claim. It means changing the route by 
which the court is invited to reach it.

9.5 Procedural Pathways and Strategic Framing

Constitutional litigation does not occur in a vacuum. Procedural choices often determine whether 
a court engages substantively with rights claims. Questions of  standing, admissibility, jurisdiction, 
and remedy shape the trajectory of  litigation.

In conservative environments, procedural precision becomes critical. Courts reluctant to address 
controversial issues may seize upon procedural defects as grounds for dismissal. Movement lawyers 
must therefore ensure meticulous compliance with procedural requirements.

Strategic framing also plays a role. A case framed narrowly around administrative irregularity may 
be more acceptable than one framed broadly around ideological confrontation. For example, 
challenging discriminatory enforcement of  a regulation may produce judicial engagement even 
where the underlying statute remains intact.

Participants are encouraged to view procedure not as technical obstacle but as strategic 
opportunity. Procedural arguments can open space for constitutional reasoning that might 
otherwise remain inaccessible.

This is where many movement cases are either saved or lost long before the hearing on the merits. 
In courts that are cautious about contentious rights issues, procedure becomes a gatekeeping field. 
A poorly chosen claimant, an underdeveloped record, a missed filing requirement, an overbroad 
prayer for relief, or a vague theory of  standing can provide the court with a way to avoid the 
substance altogether. The advocate must therefore approach procedure with the same seriousness 
as doctrine.

But procedure is not only defensive. It can also be affirmative. A case framed as one about reasons, 
fairness, rationality, or lawful exercise of  power may allow the court to discipline state action 
without feeling required to settle the full ideological question immediately. That kind of  framing is 
often strategically valuable. It produces constitutional movement by asking the court to enforce its 
own expectations of  legality.
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Participants should be trained to ask:

• Is this the right claimant for this case?

• Is this the right procedural vehicle?

• Is the evidentiary record clean enough to support a serious engagement?

• Is the relief  sought too broad for this bench, or can it be staged?

• Can the court decide this case in our favour through administrative law, legality, or 
fairness before it reaches a more volatile rights question?

These are not evasive questions. They are strategic ones. They help determine whether the court 
reaches the issue in a form that can generate useful movement.

9.6 The Role of  Proportionality and Limitation Analysis

Proportionality analysis provides a structured method for evaluating limitations on rights. Even 
conservative courts often accept proportionality as legitimate framework because it emphasises 
balance rather than absolute claims.

Under proportionality review, the state must demonstrate that its measure pursues a legitimate aim, 
that the measure is rationally connected to that aim, that less restrictive alternatives are unavailable, 
and that the resulting harm is proportionate.

Movement lawyers can use this framework to challenge measures such as HIV criminalisation, 
intrusive surveillance, or restrictions on association. By focusing on evidence and necessity rather 
than ideological debate, proportionality analysis shifts judicial attention toward rational evaluation.

Participants examine how to develop evidentiary records capable of  sustaining proportionality 
arguments. Scientific evidence, policy analysis, and comparative experience become crucial tools in 
this process.

Proportionality is especially valuable in conservative courts because it allows the advocate to ask 
the court to do something very judicial: test the state’s reasons. The court is not asked to embrace 
a grand theory of  freedom before it acts. It is asked whether the government has justified its 
interference with sufficient evidence, care, and constitutional discipline.

That move can be powerful in backlash environments. A state may claim that a measure protects 
public morality, health, safety, or social order. Proportionality requires more than assertion. It 
requires a chain of  justification. Is the aim legitimate? Is the chosen measure actually connected to 
that aim? Are there less restrictive means available? Is the burden on the right excessive when 
weighed against the claimed benefit?

In many contested-rights cases, the state’s case weakens at one or more of  these stages. Sometimes 
the problem is evidentiary. There is little proof  that the measure works. Sometimes it is 
overbreadth. The law captures far more conduct than the asserted risk could justify. Sometimes the 
problem is alternatives. Narrower, less harmful approaches are obviously available. Sometimes the 
problem is disproportionality in the strict sense. The state is imposing grave harm for speculative 
or symbolic gain.

Participants should learn that proportionality is not a formula to recite. It is a structure for 
pressure. Each stage is an opportunity to expose weakness in the state’s case.
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Table 3: Using Proportionality in Conservative Courts

Stage of  Analysis Core Judicial Question Advocate’s Strategic Task

Legitimate aim What is the state actually trying 
to achieve?

Force specificity and prevent 
vague moral assertions

Rational connection Does the measure genuinely 
advance that aim?

Use evidence to test causation

Necessity Could a less restrictive means 
achieve the same aim?

Present realistic alternatives

Overall balance Is the burden on rights 
excessive?

Humanise the harm and show 
disproportionality

A valuable exercise is to give participants a hostile law or policy and ask them to build a full 
proportionality challenge around it. The key is not merely to identify the stages, but to supply the 
evidence and reasoning each stage demands.

9.7 Judicial Dialogue, Institutional Respect, and the Practice of  Persuasion

Successful constitutional litigation often involves a form of  dialogue between courts and 
advocates. Judges may signal concerns through questioning or narrow reasoning. Advocates must 
respond by adjusting arguments while maintaining principled positions.

Movement lawyering emphasises respectful engagement with judicial institutions. Even when 
courts issue unfavourable decisions, advocates should analyse reasoning carefully rather than 
dismissing the outcome as illegitimate. Understanding judicial hesitation provides insight for future 
cases.

Institutional respect does not require deference to injustice. It reflects recognition that courts 
operate within broader political ecosystems. Persuasion often requires patience and continuity 
rather than confrontation.

This posture is important because movement litigation often unfolds over years, sometimes across 
multiple benches and multiple cases. The lawyer is not merely trying to win one argument. They 
are building a jurisprudential relationship with the court. That relationship may be shaped by how 
arguments are framed, how adverse rulings are interpreted publicly, how carefully prior judgments 
are read, and whether the bench comes to see the advocate as someone inviting serious 
constitutional engagement rather than public moral theatre.

This does not mean soft-pedalling injustice or pretending that poor judgments are good ones. It 
means developing the discipline to extract information from the court even when it resists. What 
is it afraid of? What is it willing to say but not yet willing to do? Which concepts attract judicial 
concern? Which forms of  relief  appear too abrupt? These are signals. A movement lawyer who 
learns to hear them becomes more effective over time.

Participants should therefore be trained not only to argue, but to listen. Judicial questioning, lines 
of  discomfort, procedural preoccupations, and even the structure of  narrow holdings all reveal the 
court’s institutional psychology. That is invaluable information for long-term strategy.



PHASE III: LITIGATING UNDER CONSTRAINT 105

9.8 Managing Partial Victories and Reading Narrow Holdings

Conservative courts frequently deliver partial victories. A judgment may acknowledge rights 
concerns while limiting remedy. It may interpret a statute narrowly rather than invalidating it 
entirely. Such outcomes can appear disappointing when compared with ambitious litigation goals.

Movement lawyering treats partial victories as strategic footholds. Narrow interpretations may 
restrict harmful practices while leaving room for future litigation. Judicial recognition of  certain 
principles can support subsequent arguments.

Participants learn to evaluate judgments not only for immediate impact but also for doctrinal 
signals. Language within the reasoning may indicate areas where courts are willing to evolve in 
future cases.

This is a deeply important practical skill. If  advocates evaluate every case through a binary lens of  
total success or failure, they will miss the real texture of  constitutional change under cautious 
adjudication. A court that refuses to strike down a statute may still sharply limit its application. A 
bench that declines to recognise a contested category explicitly may still condemn arbitrariness, 
insist on evidence, or recognise serious dignitary harm. These moves matter. They are not the 
whole destination, but they can alter the terrain significantly.

Partial victories should be read in at least three ways. What immediate protection do they provide? 
What doctrinal language do they introduce? What future litigation do they make possible? Some 
partial victories are tactically useful but strategically narrow. Others are far more important than 
they first appear because they introduce a concept, standard, or constitutional concern that can 
later be expanded.

Participants should be encouraged to annotate judgments with those three questions in mind. This 
helps shift the habit of  reading from celebration or disappointment toward strategic extraction.

9.9 Strategic Loss, Record Building, and Long-Term Preparation

Not all constitutional litigation will succeed. In hostile environments, losses are inevitable. 
Movement lawyering therefore requires an ability to extract value even from adverse judgments.

Strategic loss may clarify the boundaries of  judicial reasoning. It may expose inconsistencies in state 
argumentation. It may generate public debate that shifts political discourse. It may also create the 
record necessary for regional escalation.

Participants are encouraged to document litigation carefully, preserving transcripts, evidence, and 
expert testimony. These materials become part of  a cumulative archive supporting future 
interventions.

This archival function of  litigation is often underappreciated. A case that fails to produce an 
immediate win may still produce doctrinal, factual, and strategic resources. It may reveal how the 
state frames its justifications. It may force public officials to defend positions that later become 
harder to sustain. It may generate expert records on health, surveillance, bodily integrity, 
discrimination, or administrative abuse that are useful beyond the individual matter. It may educate 
movement actors, sharpen future claimant selection, or show where the court’s current boundary lies.
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The key is not to romanticise loss. Loss can be painful, harmful, and costly. But when it occurs, 
movement lawyering insists that it be read and stored strategically. Nothing should be wasted. The 
transcript, the affidavits, the expert reports, the questions from the bench, the concessions by the 
state, and the weaknesses in the pleading all become part of  a growing institutional memory.

Participants should be trained to build and preserve litigation archives for this reason. A future case 
may be stronger because an earlier one failed carefully.

9.10 Constitutional Imagination in Restrained Courts

Constitutional imagination remains possible even within conservative interpretive environments. 
The challenge lies in articulating arguments that align with institutional comfort while expanding 
the horizon of  rights protection.

Movement lawyers must balance ambition with prudence. Each case becomes part of  a longer 
sequence rather than isolated event. Incremental doctrinal shifts accumulate into broader 
transformation.

This perspective aligns with the Justice Bridge Foundation’s theory of  disciplined assertion. 
Constitutional change rarely emerges from singular dramatic rulings. More often, it develops 
through sustained engagement with cautious institutions over time.

This is the note on which the module should close, because it captures the real work of  movement 
constitutionalism under backlash. The conservative court is not simply a barrier. It is also a site of  
possibility, but possibility that must be approached with patience, precision, and long memory. The 
advocate who enters such a court must know how to speak in a language the institution can hear, 
how to press without overreaching, how to preserve future openings, and how to recognise when 
a narrow line today may widen tomorrow.

Constitutional imagination in this context is not rhetorical grandeur. It is the ability to see how text, 
precedent, proportionality, procedure, and partial recognition can be assembled over time into 
something larger than any one case. It is disciplined, cumulative, and strategic. It refuses both 
despair and fantasy. That is precisely why it matters.

Practice Component: Constitutional Litigation Lab

To ensure that this module produces strategic skill rather than abstract familiarity, participants 
should undertake a structured practice sequence.

Exercise 1: Judicial Temperament Analysis

Participants are given excerpts from three hypothetical judgments. They must identify signs of  
textual conservatism, precedential caution, institutional deference, or moral hesitation, then 
redesign a claim to fit the court’s likely reasoning style.

Exercise 2: Textual Anchoring Exercise

Participants receive a politically sensitive fact pattern and must draft the opening section of  a 
constitutional argument grounded firmly in domestic constitutional text, using comparative or 
international material only as supporting authority.
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Exercise 3: Proportionality Challenge

Participants are asked to challenge a restrictive law or administrative measure by building a full 
proportionality analysis supported by evidence, alternatives, and a clear articulation of  harm.

Exercise 4: Partial Victory Assessment

Participants are given a narrow but favorable judgment. They must identify the immediate gain, the 
doctrinal foothold it creates, and the next litigation step it makes possible.

Exercise 5: Strategic Loss Review

Participants analyse an adverse constitutional judgment and prepare a short internal memorandum 
explaining what was learned, what materials must be preserved, and what future pathways remain 
open.

These exercises should be discussed comparatively. The aim is not simply to identify the “right” 
answer, but to build judgment about how to litigate when courts are cautious, signals are mixed, 
and outcomes are partial.

Conclusion

Constitutional litigation under conservative interpretation demands strategic humility and 
intellectual precision. Courts operating within politically sensitive environments often move 
cautiously. Movement lawyering must recognise this caution without abandoning the pursuit of  
justice. This module has examined how textual anchoring, incremental reasoning, procedural 
precision, and proportionality analysis can enable rights assertion within restrained judicial cultures. 
It has emphasised dialogue, respect for institutional dynamics, and the strategic value of  partial 
victories. Phase Three continues by examining the role of  criminal defence and litigation support 
in protecting individuals targeted by repression. While constitutional litigation shapes doctrine, 
everyday defence work safeguards the people whose lives are directly affected by hostile legal 
regimes.
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MODULE 10: CRIMINAL DEFENCE AS MOVEMENT LAWYERING

Learning Objectives

By the end of  this module, participants should be able to:

1. Understand the role of  criminal defence within movement lawyering.

2. Identify how criminal law is used to target marginalised communities.

3. Develop rapid response strategies for arrests and prosecutions.

4. Protect the rights of  defendants facing discriminatory enforcement.

5. Use criminal cases to document patterns of  abuse.

6. Integrate criminal defence strategies with broader litigation efforts.

7. Manage ethical challenges arising in high-profile cases.

10.1 The Frontline of  Rights Protection

While constitutional litigation shapes doctrine and institutional interpretation, the most immediate 
encounters between law and contested rights often occur in criminal proceedings. Arrests, 
detention, interrogation, and prosecution are the everyday mechanisms through which hostile legal 
regimes exert control. Individuals targeted under morality laws, HIV criminalisation statutes, or 
public order provisions frequently confront the state not in constitutional courts but in police 
stations and lower criminal courts.

Criminal defence therefore occupies a central position in movement lawyering. It represents the 
frontline of  rights protection. Each defence intervention carries implications not only for the 
individual accused but also for broader movement strategy. A well-prepared defence can prevent 
imprisonment, expose unlawful policing practices, and generate precedents that influence future 
litigation. Conversely, poorly coordinated defence work can leave individuals vulnerable and 
reinforce hostile legal frameworks.

Movement lawyering reconceptualises criminal defence from a purely reactive legal service into a 
strategic component of  rights advocacy. Defence lawyers are not merely technicians navigating 
procedural rules. They are actors within a wider ecosystem of  legal and social resistance.

This module examines how criminal defence practice can function as an instrument of  protection, 
documentation, and strategic intervention in environments characterised by backlash and 
repression.

The importance of  this shift cannot be overstated. In many legal cultures, criminal defence is 
treated as urgent but narrow work. The lawyer is expected to focus on bail, plea, evidence, and 
acquittal. Those tasks remain indispensable. But movement lawyering insists that such cases must 
also be read as windows into how hostile legal systems actually operate. Criminal proceedings are 
often where repression becomes concrete. They reveal how laws are enforced, how police exercise 
discretion, how courts process unpopular defendants, and how stigma is translated into 
punishment. The defence lawyer therefore occupies a strategic position. They are close to the point 
where law becomes fear, exposure, detention, and harm.
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At the same time, movement lawyering does not romanticise criminal defence. It does not treat 
every prosecution as a grand constitutional opportunity. The person in custody is not a symbol 
first. They are a client, and usually a frightened one. The first obligation remains immediate 
protection. The broader movement value of  criminal defence emerges only when that immediate 
protective role is carried out with skill, discipline, and ethical seriousness.

Participants should therefore approach this module with a double awareness. Criminal defence is 
urgent and individual. It is also cumulative and structural. Each case is both a human emergency 
and part of  a pattern.

10.2 Criminal Law as Instrument of  Social Control

Criminal law carries immense coercive power. Arrest, detention, and the threat of  imprisonment 
exert pressure not only on defendants but also on their communities. In contexts where sexuality, 
gender identity, and HIV status are politically contested, criminal law becomes a tool for 
reinforcing social hierarchies.

Charges may arise under a range of  provisions: morality offences, public nuisance laws, vagrancy 
statutes, or health-related regulations. Even when prosecutions are weak, the process itself  can 
serve punitive purposes. Arrest exposes individuals to public humiliation, detention conditions may 
be degrading, and legal proceedings can generate stigma.

Understanding this dynamic is essential for movement lawyers. Criminal cases are rarely isolated 
incidents. They form part of  broader patterns of  policing and surveillance. Defence work 
therefore requires analysis of  structural context rather than narrow focus on individual facts.

Participants in this module examine how criminal charges are used to intimidate activists, disrupt 
community organising, and reinforce narratives of  deviance. Recognising these patterns enables 
lawyers to respond strategically rather than defensively.

The process itself  is often the punishment. A case may collapse months later for lack of  evidence, 
but by then the accused may have lost work, housing, privacy, and community standing. They may 
have been exposed to degrading detention, coerced to disclose personal information, or physically 
harmed. The state does not need conviction to achieve social control. Repeated arrest, selective 
enforcement, and public shaming can be enough to discipline entire communities.

That is why movement lawyers must pay careful attention to charge selection and prosecutorial 
pattern. In many systems, authorities do not always rely on the most obvious offence. Where direct 
morality provisions are politically or legally vulnerable, prosecutors may use public nuisance, 
disorder, loitering, false information, or regulatory offences to achieve a similar effect. What 
matters is not only the text of  the charge, but the pattern of  its use.

A criminal file should therefore be read in two ways. First, as the immediate legal problem facing 
the accused. Second, as a data point in a wider enforcement system. Why this charge? Why this 
person? Why this location? Why this police unit? Why this timing? Why this mode of  investigation? 
Those questions help transform isolated defence into movement intelligence.

A useful teaching device is the following:
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Table 1: Reading Criminalisation Structurally

Immediate Legal Event Movement Lawyering Question

Arrest under morality or public order 
law

Is this part of  a wider policing pattern?

Repeated use of  vague offences Is criminal law being used as substitute repression?

Pre-trial detention despite weak case Is process being used punitively?

Selective prosecution of  certain 
groups or spaces

What hierarchy is the criminal process reinforcing?

Participants should be trained to ask these questions without losing focus on the immediate 
defence task. Structural analysis sharpens defence strategy. It does not replace it.

10.3 Immediate Response and Rapid Legal Intervention

In criminal defence work, timing is critical. The earliest moments following arrest often determine 
the trajectory of  a case. Access to counsel, protection from coercive interrogation, and rapid 
challenge to unlawful detention can prevent escalation.

Movement-aligned defence networks must therefore prioritise rapid response mechanisms. 
Lawyers should maintain communication channels with community organisations capable of  
alerting them to arrests. Prepared protocols allow legal teams to intervene quickly.

Early intervention may involve securing bail, challenging the legality of  arrest, or ensuring that 
defendants are not subjected to abusive practices such as forced examinations or compelled 
disclosure of  personal information.

Participants are encouraged to develop emergency defence frameworks capable of  operating under 
resource constraints. Coordination between lawyers, activists, and support organisations becomes 
essential in ensuring that individuals are not left isolated during the initial stages of  detention.

The first hours of  a case are often the most dangerous. It is during this period that defendants may 
be beaten, threatened, pressured into statements, forced to disclose contacts, deprived of  
medication, or exposed to humiliating searches and examinations. Police may seize phones, contact 
family members, invite journalists, or coerce signatures on statements the accused barely 
understands. Once these things happen, later legal correction can be difficult. Rapid response is 
therefore not merely a matter of  efficiency. It is a form of  harm prevention.

Movement lawyers should develop a defence instinct that is immediate and disciplined. That means 
having contact trees, on-call counsel arrangements, basic arrest protocols, and coordination plans 
with trusted organisations. It also means being realistic about constraints. Resource-limited 
environments cannot always produce perfect response systems. But even simple preparedness can 
make a profound difference.
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Stage Immediate Objective Why It Matters

Verification Confirm who has been arrested, where, 
and under what allegation

Prevents confusion and delay

Access Reach the accused quickly Limits coercion and isolation

Stabilisation Secure basic rights, medication, safety, 
and communication

Reduces immediate harm

Procedure Challenge unlawful detention, seek bail, 
preserve objections

Creates early legal foothold

Documentation Record injuries, statements, 
irregularities, and witnesses

Preserves evidence for defence 
and future pattern work

Participants should be trained to internalise a rapid-response sequence:

• verify the arrest and location

• establish contact with the client

• secure immediate legal access

• prevent or challenge abusive interrogation

• assess urgent medical, psychosocial, and safety needs

• begin documentation from the first moment possible

• This is not glamorous work, but it is often where the case is won or lost in practical 
terms.

Participants should practice this sequence repeatedly until it becomes instinctive.

10.4 Defence as Documentation

Every criminal case provides an opportunity to document patterns of  abuse. Police conduct, 
interrogation practices, conditions of  detention, and procedural irregularities all contribute to a 
broader evidentiary record.

Movement lawyering treats criminal defence files as repositories of  information. Witness 
statements, medical reports, and court transcripts can reveal recurring violations that may later 
support constitutional litigation or policy advocacy.

For example, repeated reports of  warrantless raids targeting individuals perceived to be part of  
sexual minority communities may establish patterns of  discriminatory enforcement. 
Documentation of  forced medical examinations can support broader legal challenges to such 
practices.

Participants in this module learn how to collect and preserve evidence systematically. Proper 
documentation transforms isolated incidents into patterns capable of  sustaining strategic litigation.

Table 2: Rapid Response Framework
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This is one of  the clearest ways in which criminal defence becomes movement lawyering. The 
ordinary defence file is often treated as case-specific and temporary. Once the case ends, the file 
closes. Movement lawyering resists that narrow life-cycle. It sees criminal defence records as part 
of  a growing archive of  state behaviour.

That archive matters for at least three reasons. First, it protects future clients. If  the same police 
unit uses the same unlawful tactic repeatedly, prior documentation strengthens the next challenge. 
Second, it supports strategic litigation. Constitutional or regional cases are rarely won by one 
anecdote alone. They are strengthened by patterns. Third, it deepens movement knowledge. 
Communities often know abuse is recurring, but systematic records make that knowledge legally 
portable.

Participants must therefore learn to document with discipline. A file should preserve not only the 
facts immediately needed for trial, but the features that may later matter strategically: time of  arrest, 
officers involved, language used, treatment in custody, access to counsel, disclosure demands, 
medical abuses, bail conditions, and public exposure. The defence lawyer is often the first legally 
trained person to encounter these details while they are fresh.

This documentation must, however, remain ethically grounded. Information is not collected for 
movement use unless it is safe, necessary, and consistent with client interests. The client is not raw 
material for institutional memory. Documentation must serve protection first, and strategic value 
second.

10.5 Protecting the Accused

The primary responsibility of  a defence lawyer remains the protection of  the individual client. 
Movement objectives must never overshadow this obligation. Ethical practice requires that lawyers 
prioritise the safety, dignity, and autonomy of  the accused.

This principle becomes particularly important in high-profile cases involving contested rights. 
Public attention may generate pressure to frame the case as symbolic struggle. Yet defendants may 
face personal risks that extend beyond the courtroom.

Movement lawyering therefore emphasises informed consent. Clients must understand potential 
consequences of  litigation strategies, including publicity and appeals. Their choices should guide 
legal decisions.

Participants reflect on how to balance strategic considerations with ethical responsibilities. 
Movement advocacy must never instrumentalise individuals.

This ethical discipline is the core restraint of  movement lawyering. Because criminal cases can be 
strategically significant, there is always a risk that the movement, the lawyer, or even allied 
organisations begin to see the defendant primarily through the lens of  what the case could do. That 
is dangerous. The accused may want quiet release rather than high-profile challenge. They may fear 
outing, family rejection, or job loss more than conviction. They may not wish to appeal or become 
a public face. These choices must be respected.

The lawyer’s role is not to suppress strategic possibilities, but to place them honestly before the 
client in a way they can understand. That includes explaining risks of  publicity, implications of  
delay, possibility of  precedent, likelihood of  backlash, and emotional cost of  prolonged litigation. 
It also includes recognising that consent may evolve. A client who initially wants public 
confrontation may later retreat. A client who first wants silence may later become willing to speak. 
Respect for autonomy requires ongoing conversation, not one-time permission.
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Participants should be encouraged to discuss hard ethical examples:

• Should a weak criminal case be pushed into a constitutional challenge if  the client is 
terrified of  publicity?

• What if  a movement partner wants the case publicised, but the accused does not?

• When does strategic patience become failure to act?

• When does ambitious lawyering become instrumentalisation?

These questions are not side issues. They are the moral centre of  criminal defence as movement 
practice.

10.6 Challenging Procedural Violations

Criminal defence often hinges on procedural safeguards. Unlawful arrest, lack of  probable cause, 
coercive interrogation, and violations of  due process can all provide grounds for challenging 
prosecution.

In hostile environments, these safeguards may be routinely ignored. However, raising procedural 
challenges can have significant impact. Courts may be reluctant to address controversial substantive 
questions but more willing to enforce procedural norms.

For example, a case involving alleged morality offences may collapse if  evidence was obtained 
through unlawful search. Similarly, failure to inform defendants of  their rights may undermine 
prosecution.

Movement lawyers must master procedural law not merely as technical requirement but as strategic 
tool. Enforcing procedural discipline within criminal justice systems limits opportunities for abuse.

Procedural law is often where conservative or cautious courts are most willing to act. A judge who 
will not invalidate a controversial statute may still exclude unlawfully obtained evidence, criticise 
irregular detention, insist on bail standards, or condemn failure to follow criminal process. These 
rulings matter. They reduce immediate harm and may also make hostile enforcement more 
cumbersome.

Movement lawyers should therefore become exceptionally strong on procedure. This includes 
arrest standards, detention rules, access to counsel, search and seizure law, evidentiary admissibility, 
medical examination rules, charge-sheet sufficiency, disclosure obligations, and the rights of  
accused persons at every stage. In backlash environments, procedural discipline is not merely 
defensive lawyering. It is one of  the few available languages of  constraint the court may be 
institutionally willing to speak.

Participants should learn to ask procedural questions immediately:

• Was the arrest lawful?

• Was the accused informed of  the basis of  arrest?

• Was counsel allowed promptly?

• Was a search warrant obtained?

• Was evidence seized lawfully?

• Were statements obtained under pressure?

• Were examinations or disclosures compelled without authority?
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Where courts are not ready to address contested identity directly, procedure may still open space. 
It forces the state to respect its own rules. That alone can narrow the ordinary violence of  hostile 
criminal enforcement.

10.7 Criminal Defence and Constitutional Strategy

Although criminal defence focuses on immediate protection, it also intersects with broader 
constitutional strategy. Certain cases may provide opportunities to raise constitutional questions 
regarding the validity of  statutes or the legality of  enforcement practices.

However, such escalation must be carefully considered. Constitutional challenges within criminal 
proceedings can increase visibility and risk. Clients must consent to this strategy, and lawyers must 
evaluate whether the case provides suitable factual record.

Where appropriate, criminal defence can become entry point for constitutional litigation. 
Procedural challenges may evolve into broader arguments concerning privacy, equality, or bodily 
integrity.

Participants examine case studies illustrating how criminal proceedings have catalysed 
constitutional developments. These examples demonstrate the interconnected nature of  defence 
and strategic litigation.

This is where movement lawyering requires some of  its finest judgment. Not every criminal case 
should be constitutionalised. Some defendants need quiet, rapid resolution. Some records are too 
weak. Some courts are too unreceptive. Some moments are too politically volatile. Yet there are 
cases where the criminal process itself  creates the conditions for broader challenge. A raid exposes 
unconstitutional policing. A forced examination reveals a degrading state practice. A non-
disclosure prosecution reveals the irrationality of  an HIV law. A repeated pattern of  arrests turns 
a defence brief  into the opening of  a wider constitutional argument.

The movement lawyer must know when to hold the case at defence level and when to let it travel. 
That decision should turn on at least four considerations: client consent, safety, evidentiary 
strength, and strategic timing. When those elements align, criminal defence can become a 
constitutional gateway. When they do not, insistence on escalation may become ethically unsound 
or tactically reckless.

Participants should also understand that constitutional strategy can be layered. A defence case may 
first be won on procedure, while preserving the record for later challenge. Or it may raise 
constitutional issues indirectly through objection, affidavit material, or evidentiary dispute, without 
converting the entire matter into a headline rights challenge. There are degrees of  escalation, and 
skilled movement lawyers work across them.

10.8 Coalition Support and Holistic Defence

Effective criminal defence in contested rights cases often requires collaboration beyond the legal 
team. Defendants may need psychosocial support, medical care, or protection from harassment. 
Community organisations play critical roles in providing such assistance.

Movement lawyering emphasises holistic defence. Legal representation is integrated with broader 
support networks that address the human consequences of  prosecution.

Participants are encouraged to build relationships with organisations capable of  offering 
counselling, healthcare, and community protection. These partnerships strengthen resilience and 
prevent defendants from facing the criminal process alone.
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This holistic approach is not an optional extra. Criminal prosecution often destabilises every area 
of  a person’s life at once. A defendant may need medication while in detention, safe housing after 
release, family mediation, trauma support, emergency transport, work-related assistance, or 
community protection if  their case becomes public. The lawyer alone cannot provide these things, 
but the lawyer must know they matter.

Movement lawyering therefore rejects the idea that a good defence is complete once the pleading 
is filed. A legally strong case can still fail the client if  the person is left medically unsafe, publicly 
exposed, socially isolated, or psychologically overwhelmed. Holistic defence aims to prevent that 
gap.

Participants should be encouraged to map the support ecosystem around each case. Who can 
provide psychosocial care? Who can arrange medical access? Who can help with bail logistics? Who 
can monitor detention conditions? Who can provide safe communication with family? Who can 
help if  the client cannot return home? The answers to these questions often determine whether 
the defence work is genuinely protective.

A useful framework is the following:

Table 3: Holistic Defence Support Map

Participants should be trained to see holistic defence as a standard of  serious practice, not a luxury.

10.9 Narrative Management in Criminal Cases

Criminal proceedings often attract media attention, particularly where charges involve contested 
rights. Public narratives may portray defendants as threats to morality or public safety.

Strategic communication can mitigate this framing. Lawyers and movement partners may choose 
to highlight procedural injustice, police misconduct, or broader human rights implications.

However, publicity decisions must prioritise client safety. Some defendants may prefer anonymity. 
Others may wish to use their case to challenge stigma publicly. Respecting these choices is essential.

Participants analyse how narrative management interacts with legal strategy. Effective 
communication can influence public perception without compromising defence integrity.

Area of Need Possible Support Function

Legal Counsel, bail, procedural challenge, trial defence
Medical Access to treatment, urgent care, medication continuity
Psychosocial Counselling, trauma support, accompaniment
Safety Safe housing, emergency relocation, community protection

Practical support Transport, family liaison, document retrieval, employer communication
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Narrative management in criminal cases is particularly delicate because the criminal process is 
already highly public in its symbolic meaning. Arrest implies wrongdoing. Charge implies suspicion. 
Even a weak prosecution can produce a powerful stigma effect if  the story is allowed to settle in 
the public imagination unchallenged. Yet counter-narrative must be handled carefully. The lawyer 
is not a political spokesperson first. Nor is every defendant willing to become the face of  a broader 
struggle.

Movement lawyering therefore treats criminal case communications as strategic, limited, and client-
centred. In some cases, the safest path is quiet defence with minimal publicity. In others, carefully 
managed visibility may deter abuse, generate solidarity, or expose unlawful state conduct. The key 
is that legal and narrative strategies must be coordinated rather than improvised.

Participants should discuss practical questions:

• Should the client be named or anonymised publicly?

• Should the case be framed around innocence, unfair process, unlawful policing, or 
broader rights?

• Who speaks, and in what tone?

• Can public communication help secure bail or protection, or will it inflame risk?

• What narrative is the prosecution trying to build, and how can it be interrupted without 
escalating danger?

These questions should be considered early, not only after public controversy has already begun.

10.10 Learning from Each Case

Movement lawyering treats each criminal defence case as opportunity for institutional learning. 
Patterns observed across cases reveal weaknesses in legal frameworks, recurring policing practices, 
and potential areas for reform.

Legal teams should conduct post-case analysis, reviewing what strategies succeeded and where 
vulnerabilities remain. This reflective practice strengthens future interventions.

Participants are encouraged to maintain shared databases documenting case outcomes and legal 
arguments. Over time, such collective knowledge becomes invaluable resource for movement 
lawyers.

This reflective dimension is what turns repeated defence work into movement capacity. Without 
learning systems, each lawyer or organisation remains trapped in case-by-case urgency. With them, 
knowledge accumulates. Which magistrates are open to procedural arguments? Which police units 
repeatedly engage in illegal searches? Which bail strategies work best in particular courts? Which 
public narratives increase risk? Which expert doctors are reliable? Which detention centres 
routinely deny medication? These are not trivial operational details. They are the raw material of  
future effectiveness.

Participants should therefore be encouraged to build habits of  after-action review. Not every 
review needs to be elaborate. But every serious case should generate reflection. What happened? 
What was unexpected? What failed? What evidence should have been preserved better? What 
arguments moved the court? What did the state reveal about its methods? What does this mean for 
the next case?



PHASE III: LITIGATING UNDER CONSTRAINT 117

A movement-lawyering curriculum should make this reflective practice explicit. The defence file 
does not end with judgment or discharge. It enters institutional memory.

Practice Component: Criminal Defence Response Lab

To ensure that the module produces real operational judgment, participants should work through 
a structured set of  exercises.

Exercise 1: First 24-Hour Arrest Response

Participants receive a scenario involving arrests under a morality or public order offence. They 
must develop an immediate action plan covering access to counsel, bail strategy, medical needs, and 
urgent procedural objections.

Exercise 2: Defence File as Movement Record

Participants are given a fictional case file and asked to identify what information should be 
preserved not only for trial, but for future constitutional or policy use.

Exercise 3: Procedural Challenge Draft

Participants prepare a short argument challenging an unlawful search, coerced statement, or 
irregular detention in a hostile criminal case.

Exercise 4: Ethical Strategy Dilemma

Participants are given a high-profile case where movement actors want public visibility, but the 
defendant is afraid. They must develop an ethically defensible strategy and justify it.

Exercise 5: Holistic Defence Planning

Participants map what support beyond lawyering is required for a detainee who is living with HIV, 
facing media exposure, and unable to return safely to their usual residence.

These exercises should be discussed in detail. The purpose is not only to test legal knowledge, but 
to train sequencing, ethical reasoning, and the ability to act under pressure.

Conclusion

Criminal defence represents the immediate frontline of  movement lawyering. While constitutional 
litigation shapes long-term doctrine, defence work protects individuals whose lives are directly 
affected by hostile legal regimes. This module has explored how criminal defence can function as 
protection, documentation, and strategic intervention. It has emphasised rapid response, 
procedural vigilance, ethical accountability, and integration with broader movement infrastructure. 
Phase Three will now conclude with a module examining how organised anti-rights actors 
influence legal systems and how movement lawyers can anticipate and counter their strategies.
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MODULE 11: COUNTERING ANTI-RIGHTS ACTORS IN LEGAL 
SYSTEMS

Learning Objectives

By the end of  this module, participants should be able to:

1. Identify key actors and networks involved in anti-rights movements.

2. Analyse legal strategies used by anti-rights organisations in litigation.

3. Understand how anti-rights actors influence legislation and public discourse.

4. Develop strategies to respond to anti-rights arguments in court.

5. Use evidence and research to challenge misinformation.

6. Build coalitions with supportive actors across sectors.

7. Integrate legal advocacy with broader strategies to defend human rights.

11.1 Understanding the Contemporary Anti-Rights Landscape

The assertion of  contested rights in the present era does not occur in a neutral legal field. Lawyers 
working in HIV justice and SOGIE-related advocacy increasingly confront organised networks of  
actors whose explicit objective is to resist, reverse, or delegitimise rights claims. These actors are 
not merely critics of  particular policies. They represent coordinated movements that operate across 
political, religious, legal, and media spaces.

Anti-rights actors function strategically. They build alliances between political elites, conservative 
religious institutions, and advocacy organisations dedicated to opposing sexual and reproductive 
rights. Their activities extend beyond public debate into legislative drafting, constitutional litigation, 
and judicial influence.

For movement lawyers, understanding this landscape is essential. Litigation cannot be designed 
solely around state institutions. It must account for the presence of  organised adversaries who 
intervene within the legal system itself.

This module examines how anti-rights actors operate within legal institutions and how movement 
lawyers can respond strategically. It treats the legal arena as contested political space in which 
multiple actors compete to shape constitutional interpretation.

This starting point matters because many lawyers are trained to imagine litigation as a structured 
encounter between claimant and state, with the court positioned as neutral arbiter. In 
contemporary backlash contexts, that picture is incomplete. The courtroom is increasingly a site of  
organised ideological contest. Anti-rights actors may not be parties to the case, yet they shape its 
atmosphere, language, and possible outcomes. They may brief  sympathetic officials, influence 
legislative context, generate media panic, prepare amicus interventions, mobilise professional 
networks, or circulate templates of  legal argument across jurisdictions. Their work is often 
transnational in method even when nationalist in rhetoric.

Movement lawyers must therefore think systemically. A case is not only a dispute. It is an event in 
a wider struggle over legal meaning. That struggle involves networks, institutions, resources, and 
long-term strategy. The advocate who fails to map these surrounding pressures risks misreading 
the field entirely.
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Participants should begin this module by abandoning any residual assumption that opposition to 
contested rights is always spontaneous, local, or unstructured. Often it is highly organised. It 
recruits lawyers, legislators, communicators, theologians, policy entrepreneurs, and foreign or 
regional allies. It shares language and strategy across borders. It anticipates cases before they are 
filed. It prepares narratives long before courts speak.

A useful way to introduce this field is the following:

Table 1: The Legal Field as Contested Space

Participants should be encouraged to read every major rights case against this wider map. It 
changes how one prepares.

11.2 The Strategic Objectives of  Anti-Rights Movements

Anti-rights movements pursue several overlapping objectives within legal systems. The first is the 
preservation of  laws that criminalise or marginalise particular communities. These laws may 
regulate sexuality, restrict civil society organisations, or impose limitations on public health 
responses.

The second objective is the expansion of  legal frameworks that entrench moral regulation. This 
may include legislative initiatives aimed at strengthening criminal sanctions, regulating advocacy 
organisations, or restricting educational content.

A third objective involves reshaping judicial interpretation of  constitutional rights. Anti-rights 
actors frequently seek to persuade courts that rights protections should be interpreted narrowly in 
order to preserve cultural or religious values.

Finally, anti-rights movements aim to delegitimise the broader human rights framework. They 
frame rights advocacy as foreign influence, cultural imperialism, or elite ideology disconnected 
from local traditions.

Understanding these objectives enables movement lawyers to anticipate how legal arguments may 
be structured by opposing actors.

These objectives are often pursued simultaneously. That is what gives anti-rights movements their 
strategic depth. They are not satisfied merely with winning one case or passing one statute. They 
seek to alter the terms of  debate. They aim to define what counts as legitimate rights discourse, 
whose suffering is legally visible, which institutions are trusted, and what kinds of  constitutional 
interpretation are considered responsible. In this sense, they are not only trying to block rights 
claims. They are trying to produce a rival constitutional common sense.

Arena How Anti-Rights Actors Commonly Intervene

Courts Amicus briefs, strategic litigation, judicial narrative framing

Legislature Draft bills, lobby committees, shape explanatory memoranda

Executive and administration Influence registration, regulation, policing, and compliance

Media and public discourse Create panic, frame rights claims as foreign or dangerous

Civil society and professional 
networks

Build legitimacy, recruit allies, manufacture “expert” authority
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This is why movement lawyering must study anti-rights actors with seriousness rather than 
contempt. It is not enough to regard their arguments as irrational or hateful, even where they are 
precisely that. One must also understand why certain claims travel effectively, why some 
institutions find them persuasive, and how they are tailored to local constitutional cultures. The 
strategic lawyer does not merely reject hostile arguments. They learn their structure.

Participants should therefore be encouraged to classify anti-rights objectives in terms of  legal 
function:

• preservation of  existing repression

• expansion of  new repressive tools

• narrowing of  interpretive space

• delegitimation of  rights institutions and actors

• exhaustion or fragmentation of  movements through attrition

Once seen in this way, the field becomes clearer. The question is no longer simply, “What are they 
saying?” It becomes, “What are they trying to secure within the legal order?”

11.3 Legal Strategies Employed by Anti-Rights Actors

Anti-rights actors increasingly engage directly in litigation. They file amicus briefs, intervene in 
constitutional cases, and sometimes initiate their own lawsuits designed to restrict rights. Their legal 
arguments often rely upon particular interpretive techniques.

One common strategy is the invocation of  cultural authenticity. Courts are urged to interpret 
constitutional provisions in light of  national traditions rather than universal rights norms. Sexual 
rights claims are framed as incompatible with cultural identity.

Another strategy involves the reinterpretation of  religious freedom. Anti-rights actors argue that 
recognising sexual rights infringes upon the religious liberty of  others. Courts are asked to 
prioritise religious conscience over equality protections.

Anti-rights litigation also frequently invokes sovereignty narratives. International human rights law 
is presented as external interference in domestic legal affairs.

Movement lawyers must therefore prepare to confront these arguments within judicial 
proceedings. Effective response requires careful doctrinal engagement rather than rhetorical 
dismissal.

To these strategies must be added others that are increasingly common. Anti-rights actors often 
rely on selective textualism, claiming fidelity to constitutional language while ignoring interpretive 
principles that would widen protection. They may invoke children, family, public morality, or social 
cohesion as emotionally powerful but legally under-specified categories. They frequently repackage 
stigma as neutrality. A discriminatory exclusion is reframed as protection of  the public. A refusal 
to register an organisation becomes a defence of  legal order. A limit on curriculum becomes 
safeguarding. A punitive HIV rule becomes prevention. The legal strategy lies precisely in this 
translation. Harmful outcomes are pursued through respectable constitutional vocabulary.
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Movement lawyers must therefore learn to distinguish between the surface legal claim and the 
deeper regulatory project it serves. Not every conservative-sounding argument is equally 
dangerous. Some are doctrinally weak but rhetorically potent. Others are carefully designed to 
appeal to judicial caution and should be taken very seriously indeed.

A useful internal discipline is to ask, whenever reviewing an anti-rights submission:

• What constitutional value is being invoked?

• What fear is being activated?

• What right is being subordinated?

• What institutional role is the court being asked to adopt?

• What social hierarchy is being normalised beneath the legal language?

This kind of  reading turns reactive lawyering into strategic lawyering.

11.4 The Use of  Amicus Interventions and the Battle Over Judicial Vocabulary

Amicus curiae participation has become a significant mechanism through which anti-rights actors 
influence legal proceedings. By submitting legal briefs in constitutional cases, organisations can 
present arguments aimed at shaping judicial reasoning.

These interventions often draw upon comparative jurisprudence selectively. Decisions from 
foreign courts that restrict sexual rights may be cited as evidence of  global consensus. Religious or 
moral reasoning may be framed as constitutional interpretation.

Movement lawyering must treat amicus participation as an integral aspect of  litigation strategy. 
Preparing counter-amicus briefs, engaging supportive scholars, and ensuring balanced 
representation of  legal perspectives can influence judicial understanding.

Participants are encouraged to view litigation as a broader discursive arena rather than a bilateral 
dispute between plaintiff  and state.

Amicus intervention matters because it helps define the vocabulary available to the court. Judges 
do not simply decide between parties. They decide within a field of  concepts, authorities, anxieties, 
and comparative references. A well-crafted anti-rights amicus brief  may not determine the 
outcome directly, but it can shift the frame. It can make the case appear to be about cultural 
survival, institutional restraint, parental rights, religious conscience, or protection of  public order 
rather than about dignity, equality, arbitrary exclusion, or abuse of  state power. That shift in frame 
can be decisive.

Movement lawyers should therefore avoid treating amicus practice as peripheral. In strategically 
important cases, one should assume that the field around the court is being populated in advance. 
Which voices are reaching the judges? Which comparative authorities are being normalised? Which 
constitutional anxieties are being activated? If  anti-rights actors are using amicus briefs to supply 
the court with a language of  defensive constitutionalism, movement lawyers must supply an 
alternative language of  principled, domestically grounded protection.
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This requires planning. It may involve:

• recruiting respected constitutional scholars

• inviting medical and public health experts where HIV misinformation is at issue

• involving faith voices capable of  disrupting monopoly claims over morality

• using professional associations to broaden legitimacy

• coordinating rather than duplicating supportive submissions

Table 2: Questions for Reading Anti-Rights Amicus Briefs

Participants should be required to analyse sample anti-rights amicus material and prepare short 
counter-memos. This is one of  the most useful practical skills in this module.

11.5 Legislative Influence and Pre-Emptive Lawmaking

Anti-rights actors often operate at the legislative level before litigation even begins. Draft bills 
aimed at restricting rights may be introduced in anticipation of  court challenges. These laws can 
create new obstacles for movement organisations and reshape legal terrain.

For example, legislation regulating civil society funding or imposing vague morality standards can 
weaken advocacy infrastructure. Criminal statutes may be expanded to include new offences related 
to expression or association.

Movement lawyers must monitor legislative developments closely. Early analysis of  proposed laws 
allows advocacy coalitions to respond before measures become entrenched. Strategic litigation 
challenging unconstitutional statutes may also become necessary once laws are enacted.

Participants examine how legal monitoring and policy engagement complement courtroom 
advocacy.

This legislative dimension is critical because anti-rights actors frequently work upstream of  
adjudication. They do not wait for courts to expand rights and then react. They attempt to change 
the legal terrain in advance, either by entrenching restrictive norms, creating interpretive obstacles, 
or generating public and parliamentary records that courts will later feel pressured to respect. A 
movement lawyer who focuses only on decided cases will often be too late.

Legislative monitoring is therefore a legal skill, not merely an advocacy add-on. It enables earlier 
intervention, better claimant preparation, better coalition coordination, and stronger constitutional 
framing once a law is passed or challenged. It also helps identify the broader strategic objective 
behind a bill. Is it meant to criminalise? To chill? To stigmatise? To drain organisational capacity? 
To produce test litigation favourable to anti-rights actors? Those are legal questions as much as 
political ones.

Question Strategic Purpose

What fear or value is the brief  centring? Reveals narrative architecture

Which authorities are cited, and what is omitted? Exposes selective comparative use

Does the brief  ask the court to defer, narrow, or 
reframe?

Identifies institutional pressure point

What answer does the brief  offer to equality, dignity, 
or privacy?

Shows the interpretive battlefield
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Participants should be encouraged to treat draft bills, committee reports, explanatory memoranda, 
sponsor speeches, and consultation materials as part of  the legal field. These are often where the 
ideological architecture of  future litigation is first made visible.

11.6 Judicial Narratives, Cultural Framing, and the Struggle Over Constitutional Meaning

Anti-rights actors frequently attempt to shape judicial narratives by framing cases as conflicts 
between tradition and modernity. Courts are encouraged to view themselves as defenders of  
cultural integrity against external pressure.

This framing can be powerful in post-colonial contexts where historical experiences of  external 
domination remain sensitive. Movement lawyering must therefore respond with careful narrative 
construction.

Arguments can emphasise constitutional values rooted in dignity, fairness, and community welfare 
rather than abstract universalism. Demonstrating how rights protections align with local 
constitutional traditions can counter the perception that advocacy represents foreign imposition.

Participants explore how narrative framing influences judicial receptivity. Strategic language 
choices often determine whether courts perceive a case as confrontation or constitutional 
clarification.

This aspect of  the struggle is often underestimated by lawyers who prefer to imagine that courts 
simply apply doctrine. Courts do apply doctrine, but doctrine is rarely free of  narrative. A case can 
be made to appear as a local constitutional question or as a foreign demand. It can be narrated as 
a protection of  vulnerable persons or as an assault on family and culture. It can be framed as 
restoration of  legality or as social engineering. These are not merely public relations choices. They 
influence how judges understand the stakes of  deciding.

Movement lawyers must therefore become attentive to the constitutional stories surrounding a 
case. If  anti-rights actors are inviting the court into a story of  threatened tradition, movement 
lawyers need not answer with an equally abstract story of  progress. Often a stronger route is to tell 
a story of  constitutional fidelity: the constitution as restraint on arbitrary power, as protection of  
dignity, as a promise of  fair treatment, as a shield against humiliation, or as a framework that 
belongs to all citizens, including those who are unpopular.

This is especially important in post-colonial settings where rights advocacy can be attacked through 
the language of  authenticity. The response should not be to deny local histories and sensitivities, 
but to show that many repressive laws themselves are colonial inheritances, while constitutional 
protections of  dignity, fairness, and equal treatment are part of  the legal order the state already 
claims as its own.

Participants should practice rewriting overly abstract rights arguments into locally grounded 
constitutional language. This is not a concession. It is strategic literacy.

11.7 Building Counter-Coalitions and Broadening Legitimacy

One of  the most effective responses to organised anti-rights activity is coalition building. 
Movement lawyers rarely operate alone. Partnerships with health professionals, academic 
institutions, religious leaders supportive of  inclusion, and civil society organisations broaden the 
legitimacy of  rights claims.

Coalitions also expand the range of  expertise available to litigation teams. Public health experts can 
challenge misinformation surrounding HIV. Sociologists can analyse the impact of  discrimination. 
Constitutional scholars can provide doctrinal support.
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Table 3: Counter-Coalition Planning Tool

Coalition Partner Distinct Strategic Contribution

Public health expert or institution Counters misinformation on HIV, prevention, and harm

Academic or constitutional scholar Supports doctrinal rigor and legitimacy

Faith leader or religious voice Disrupts monopoly over moral discourse

Civil society alliance Broadens civic legitimacy and political support

Professional body Signals institutional respectability and technical 
credibility

Participants should be encouraged to ask, before major litigation, not only “who agrees with us?” 
but “who can change how the court perceives the legitimacy and breadth of  this claim?”

11.8 Evidence, Research, and the Contestation of  Facts

Anti-rights actors often rely upon narratives unsupported by empirical evidence. Claims regarding 
public morality, social decay, or health risks may be advanced without scientific basis. Nevertheless, 
these narratives can influence public discourse.

Movement lawyering must therefore prioritise evidentiary rigor. Courts may be persuaded by well-
documented research demonstrating the consequences of  criminalisation or discrimination. 
Epidemiological data, expert testimony, and comparative studies can challenge misinformation 
effectively.

Participants are trained to integrate empirical evidence into legal arguments. This approach 
transforms abstract debate into factual inquiry.

Evidence matters here for two distinct reasons. First, it helps answer falsehoods. Second, it changes 
the posture of  the case. Anti-rights arguments often seek to keep the court in a domain of  anxiety, 
symbolism, or moral intuition. Good evidence draws the court back toward institutionally 
manageable questions: what is the actual impact of  this law? Does criminalisation reduce harm or 
deepen it? Does confidentiality breach improve health systems or weaken them? Does civic 
restriction protect society or undermine service delivery? These are questions judges can ask 
without feeling forced into ideological theatre.

That said, movement lawyers must not assume that evidence automatically prevails. Hostile legal 
environments are often shaped by narratives resistant to fact. The task is therefore not only to 
possess evidence, but to deploy it wisely. It should be relevant, digestible, credible, and tied directly 
to the constitutional question at hand. Judges overwhelmed with sociological material detached 
from legal structure may retreat into caution. Evidence must therefore be disciplined and 
purposive.
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Participants should be trained to distinguish among forms of  evidence:

• empirical studies

• epidemiological data

• expert testimony

• comparative legal materials

• documented enforcement patterns

• witness testimony from affected communities

Each has a different role. The movement lawyer should know when each is most useful and how 
to integrate them into a coherent case theory.

11.9 Strategic Patience, Long-Term Engagement, and Institutional Memory

Countering organised opposition requires patience. Anti-rights actors operate over extended time 
horizons, investing in political networks and institutional influence. Movement lawyers must adopt 
similarly long-term perspectives.

Not every case will succeed immediately. Some litigation may produce narrow victories or even 
losses. Yet each intervention contributes to gradual development of  jurisprudence and public 
understanding.

Participants are encouraged to evaluate litigation within broader trajectory rather than isolated 
outcomes. Strategic patience strengthens resilience and prevents discouragement in the face of  
setbacks.

This temporal dimension is essential. One of  the strengths of  anti-rights organising is that it rarely 
depends on immediate total victory. It invests in repetition, personnel, narrative consistency, and 
institutional presence. Movement lawyering must do likewise. It must understand that one hearing, 
one judgment, or one statute does not settle the constitutional future. What matters is the 
cumulative struggle over doctrine, language, legitimacy, and institutional memory.

That means learning from each intervention. Which arguments moved the court? Which anti-rights 
frames gained traction? Which allies were persuasive? Which judges showed discomfort, openness, 
or caution? Which pieces of  evidence were most effective? These lessons must be stored, shared, 
and reused. Without that, the movement remains tactically clever but strategically forgetful.

Participants should be encouraged to build habits of  after-action reflection and shared learning. A 
strong rights movement is not one that wins every case. It is one that remembers.

11.10 Ethical Conduct and Professional Integrity

Confronting organised opposition within legal systems can create pressure to adopt 
confrontational tactics. Movement lawyering must resist this impulse. Professional integrity 
remains essential to maintaining credibility before courts.

Arguments should be grounded in law and evidence rather than personal attacks on opposing 
actors. Maintaining ethical standards reinforces the legitimacy of  rights advocacy and prevents 
opponents from portraying movement lawyers as politically motivated agitators.
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Participants reflect on the role of  professional responsibility in sustaining trust within legal 
institutions.

This is not a call for politeness at the expense of  truth. It is a call for discipline. Anti-rights actors 
often benefit when litigation collapses into mutual denunciation. That kind of  contest can obscure 
constitutional substance and allow the court to frame the case as ideological combat between 
equally political camps. Movement lawyering should avoid feeding that perception. The strongest 
response to organised hostility is often not rhetorical escalation, but superior legal method.

Professional integrity also matters internally. A movement that responds to distortion by relaxing 
its own standards will eventually weaken itself. Accuracy, fairness in representation of  sources, 
careful treatment of  opposing arguments, honest acknowledgment of  legal difficulty, and 
disciplined use of  evidence all strengthen long-term credibility. Courts may resist, narrow, or even 
reject a claim, but they still learn who the serious advocates are.

Participants should be invited to reflect on hard professional questions:

• How should one respond when anti-rights actors misstate evidence in court?

• When is robust criticism of  an opposing argument appropriate, and when does it 
become counterproductive?

• How does one avoid mirroring the polarising tactics of  organised opponents?

• How does one maintain principled advocacy without becoming institutionally naïve?

These questions are not peripheral. They define whether movement lawyering remains both 
strategic and trustworthy.

Practice Component: Anti-Rights Strategy Lab

To ensure that the module develops operational judgment, participants should undertake a series 
of  practical exercises.

Exercise 1: Actor Mapping

Participants are given a hypothetical case involving a challenge to a restrictive law. They must 
identify the likely anti-rights actors around the case, their possible roles, and the legal or political 
levers they are likely to use.

Exercise 2: Reading a Hostile Amicus

Participants analyse a fictional anti-rights amicus brief  and produce a short internal memo 
identifying its doctrinal moves, factual distortions, and narrative strategy.

Exercise 3: Counter-Coalition Design

Participants develop a coalition plan for a major case, identifying which allies are needed, why, and 
how their contributions differ.
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Exercise 4: Narrative Reframing

Participants receive a hostile cultural-authenticity argument and must rewrite the movement’s 
response using domestic constitutional language rather than abstract universalism.

Exercise 5: Evidence Against Misinformation

Participants are presented with a set of  unsupported anti-rights claims about public health or social 
harm and must design an evidentiary response suitable for court use.

These exercises should be discussed collectively. The goal is not merely to recognise anti-rights 
rhetoric, but to learn how to respond without panic, imitation, or overreach.

Conclusion

The assertion of  contested rights occurs within a legal arena populated by multiple actors pursuing 
competing visions of  constitutional order. Anti-rights movements operate strategically within this 
space, influencing legislation, litigation, and public discourse. Movement lawyers must therefore 
approach litigation as part of  a broader contest over legal meaning. By understanding the strategies 
employed by opposing actors, advocates can design responses that combine doctrinal rigor, 
coalition building, and narrative discipline. Module 11 concludes Phase Three by situating 
movement lawyering within this contested environment. The final phase of  the Institute will focus 
on institutional resilience, leadership, and the cultivation of  long-term networks capable of  
sustaining rights advocacy across generations.
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PHASE FOUR:
BUILDING SUSTAINABLE MOVEMENT 

LAWYERING
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MODULE 12: LEADERSHIP, INSTITUTIONAL RESILIENCE, AND 
THE FUTURE OF MOVEMENT LAWYERING

Learning Objectives

By the end of  this module, participants should be able to:

1. 1Understand the leadership role of  lawyers within social movements.

2. 2Develop strategies for building sustainable legal advocacy organisations.

3. Strengthen institutional governance and accountability within civil society organisations.

4. Design strategies for long-term financial sustainability.

5. Build networks of  lawyers working across jurisdictions.

6. Integrate research, communication, and advocacy within movement lawyering.

7. Develop approaches for mentoring future generations of  movement lawyers.

12.1 From Litigation to Movement Infrastructure

The preceding modules of  the Institute have examined lawyering as strategic practice within hostile 
environments. Participants have explored constitutional litigation, criminal defence, health rights 
advocacy, privacy claims, and methods for countering organised anti-rights actors. Each of  these 
areas represents an important dimension of  legal intervention. Yet none of  them can succeed in 
isolation.

Movement lawyering ultimately depends on institutional continuity. Litigation strategies require 
organisations capable of  sustaining long-term engagement with courts, communities, and policy 
processes. Lawyers must operate within networks that provide research support, documentation, 
public communication, and financial stability. Without these structures, even the most successful 
legal arguments risk becoming temporary victories.

Phase Four therefore shifts the focus from courtroom tactics to institutional resilience. It asks how 
movements sustain themselves across decades of  struggle. It examines how lawyers become 
leaders within broader ecosystems of  advocacy. It also considers the responsibilities that 
accompany this role.

For the Justice Bridge Foundation, movement lawyering is not simply a professional identity. It is 
an institutional project aimed at strengthening legal capacity across regions where rights remain 
contested. Leadership within this framework requires vision, discipline, and commitment to 
collective advancement.

This shift in emphasis is essential. Too many legal training spaces stop at technique. They teach 
how to draft, argue, file, and appeal, but they do not sufficiently ask what must exist for those skills 
to matter over time. A single brilliant case cannot sustain a movement if  there is no institution 
capable of  preserving the knowledge gained, supporting the people involved, responding to 
retaliation, and converting legal gains into longer-term infrastructure. In fragile or hostile 
environments, institutional weakness can undo legal brilliance very quickly.
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Participants should therefore understand that this final module is not an administrative appendix 
to the curriculum. It is the place where the earlier modules are gathered and asked a harder 
question: what makes this work durable? What allows it to outlast individual cases, individual 
funders, individual leaders, and individual crises? The answer lies in institution-building.

That institution-building is not glamorous. It involves governance, planning, mentorship, internal 
discipline, financial thinking, and the careful design of  relationships. But without it, movement 
lawyering remains episodic. With it, the work becomes generational.

12.2 The Institutional Role of  the Movement Lawyer

Movement lawyers occupy a distinctive position within civil society. They are trained in legal 
doctrine and procedure, yet their work extends beyond litigation. They collaborate with activists, 
health professionals, researchers, and community leaders. They translate legal developments into 
accessible language for public engagement. They also help shape strategic priorities within 
movements.

This role requires balancing technical expertise with humility. Lawyers must recognise that 
communities affected by rights violations possess their own forms of  knowledge and leadership. 
Movement lawyering therefore emphasises partnership rather than hierarchy.

Effective leadership begins with listening. Understanding community priorities ensures that 
litigation strategies reflect lived realities rather than external assumptions. It also strengthens 
legitimacy when cases reach public attention.

Participants are encouraged to reflect on how their professional authority can be exercised 
responsibly within movement structures. Leadership should empower collective capacity rather 
than concentrate influence.

This is one of  the defining ethical questions of  movement lawyering. Lawyers often enter 
movements carrying institutional advantages. They may speak the language of  courts, funders, and 
formal policy spaces more fluently than others. They may be seen by media, donors, or 
international actors as natural representatives of  the cause. That position can be useful. It can also 
be dangerous. If  not handled carefully, legal expertise can become a form of  authority that 
displaces rather than strengthens community leadership.

Movement lawyering asks the lawyer to lead differently. It asks them to use professional authority 
in a way that redistributes capacity rather than hoards it. This means treating law not as private 
expertise but as one resource among many in a wider struggle. It means asking whether the 
organisation or movement becomes stronger because the lawyer is present, or more dependent. It 
means ensuring that communities understand the legal process well enough to shape it, question 
it, and sometimes reject it.

Participants should therefore be encouraged to reflect on the difference between representation 
and substitution. A movement lawyer represents, explains, advises, drafts, defends, and strategises. 
But they should not substitute themselves for the communities in whose name the work is being 
done. They are not the movement. They are part of  it.

A useful reflective frame is the following:
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Table 1: Leadership Questions for the Movement Lawyer

Question Why It Matters

Am I increasing collective capacity or centralising 
authority around myself ?

Tests whether leadership is generative

Do affected communities understand the strategic 
choices being made?

Measures accountability

Am I translating law into accessible language, or 
using legal complexity to control?

Examines ethical use of  expertise

If  I stepped away, would the work continue? Reveals institutional depth or fragility

Participants should revisit these questions throughout the module. They are simple, but they go to 
the heart of  what kind of  leadership this curriculum seeks to cultivate.

12.3 Building Legal Networks Across Jurisdictions

No individual lawyer can confront systemic injustice alone. Movement lawyering relies upon 
networks capable of  sharing knowledge, coordinating responses, and supporting practitioners 
working under pressure.

Regional networks of  lawyers provide several advantages. They allow practitioners to exchange 
legal strategies and jurisprudence. They create opportunities for mentorship and peer support. 
They also enable coordinated responses to emerging legal threats.

Within the Justice Bridge Foundation framework, such networks are central to the long-term vision 
of  asserting contested rights. Lawyers trained through the Movement Litigation Institute become 
part of  an expanding community of  practitioners who collaborate across jurisdictions.

Participants explore practical methods for building and sustaining these networks. Regular 
communication platforms, collaborative research initiatives, and regional training programmes help 
maintain professional solidarity.

The regional dimension of  network-building is especially important in West and Central Africa, 
where legal systems differ, political pressures vary, and rights struggles often move across borders 
in both formal and informal ways. Anti-rights actors share strategies transnationally. Legislators 
borrow bills. Courts cite or distinguish one another. Religious and political narratives travel quickly. 
Movement lawyers must therefore work with similar seriousness across borders.

Networks matter not only because they create companionship, though that is valuable. They matter 
because they reduce duplication, deepen strategic memory, and accelerate response. A lawyer 
confronting a harmful registration law in one country may benefit enormously from knowing how 
similar provisions were challenged elsewhere. A team preparing an HIV criminalisation challenge 
may save months of  work if  it can access expert materials, affidavits, comparative reasoning, and 
public health arguments already developed by trusted peers. A practitioner under pressure may 
need not only doctrine, but moral support, security advice, referral contacts, or a discreet second 
opinion.



PHASE IV: BUILDING SUSTAINABLE MOVEMENT LAWYERING 132

Function Purpose

Knowledge sharing Circulates cases, pleadings, arguments, and lessons quickly

Peer support Reduces isolation and burnout

Coordinated response Enables fast action when legal threats emerge

Mentorship Transfers experience across generations

Strategic coherence Helps align national cases with regional movement objectives

Yet networks do not sustain themselves automatically. They require design. Too many legal 
networks become dormant because they are built around single events, short-term funding, or 
charismatic individuals rather than recurring structures. Participants should therefore be taught to 
think in institutional rather than symbolic terms. What does the network actually do? How often 
does it speak? How does it share documents? How are new members mentored? How are 
disagreements handled? What happens when one node faces crisis?

Table 2: Core Functions of  a Strong Regional Legal Network

Participants should be encouraged to map what kind of  network they want to belong to, and what 
kind of  network they are willing to help build.

12.4 Institutional Governance and Accountability

Movement organisations require strong governance structures to maintain credibility and 
sustainability. Transparent decision-making, financial accountability, and clear leadership 
responsibilities strengthen institutional integrity.

Legal organisations working on contested rights often face intense scrutiny from political actors. 
Weak governance can expose movements to allegations of  misconduct that undermine public 
trust. Effective governance therefore functions not only as internal management tool but also as 
protective measure against external attack.

Participants examine governance models suited to advocacy organisations. They discuss the role 
of  boards, advisory councils, and internal policies governing conflict of  interest, financial 
management, and organisational transparency.

Institutional accountability reinforces the ethical foundation of  movement lawyering. It ensures 
that organisations advocating for justice embody the principles they promote.

This point is vital because governance is often treated as separate from politics, separate from 
movement, or separate from law. In reality, governance is part of  movement defence. Poor 
governance does not only create inefficiency. It creates vulnerability. In hostile environments, anti-
rights actors and unsympathetic authorities will often search for administrative weakness, financial 
irregularity, unclear decision-making, or internal conflict that can be used to delegitimise the 
organisation. Even where such scrutiny is selective or politically motivated, strong governance 
reduces the room for successful attack.
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Good governance also matters internally. It protects against founder capture, opaque decision-
making, burnout-driven improvisation, and mission drift. It creates space for strategic 
disagreement to be handled productively. It clarifies who decides what, who answers to whom, and 
how accountability is maintained without paralysing the organisation.

Participants should understand governance not as bureaucratic burden but as institutional ethics 
made visible. A movement organisation that speaks publicly about dignity, fairness, and 
accountability should also be able to demonstrate seriousness in how it handles power, money, 
conflict, and responsibility internally.

A few governance questions should become habitual:

• Are roles clearly defined?

• Are strategic and financial decisions recorded and reviewable?

• Is there a functioning board or advisory structure with real oversight?

• Are conflict-of-interest rules clear and used?

• Are safeguarding, whistleblowing, and grievance systems real rather than symbolic?

• Is accountability upward only to donors, or also sideways and downward to 
communities and staff ?

These are not glamorous questions. They are often the difference between resilience and collapse.

12.5 Financial Sustainability and the Politics of  Resources

Sustaining movement lawyering initiatives requires stable financial resources. Litigation, research, 
and community engagement all demand long-term investment. However, organisations working on 
controversial issues often face challenges in securing consistent funding.

Diversification of  funding sources can enhance resilience. Grants from philanthropic foundations, 
partnerships with academic institutions, and contributions from supportive individuals all 
contribute to financial stability. At the same time, organisations must remain attentive to ethical 
considerations regarding funding sources and conditions.

Participants are encouraged to view financial planning as integral component of  strategic advocacy 
rather than administrative afterthought. Sustainable funding allows movements to maintain 
independence and continuity.

Financial sustainability should be treated as a strategic question rather than a back-office matter. 
The kind of  money an organisation can access affects what risks it can absorb, how quickly it can 
respond, which staff  it can retain, and whether it can keep litigating through slow or difficult 
periods. Financial fragility can push organisations into short-termism. It can distort priorities 
toward fundable activities rather than necessary ones. It can also increase vulnerability to donor-
driven agenda setting.

Movement lawyering requires a more mature conversation about resources. It is not enough to say 
that money matters. Participants must learn to think about the politics of  money. What kinds of  
funding create independence? What kinds create dependency? How does an organisation survive 
grant gaps? How can it hold strategic continuity when donor priorities shift? How can it explain to 
funders that defensive litigation, governance work, training, rapid response, and staff  care are not 
overhead distractions but core movement infrastructure?
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Diversification is important, but diversification alone is not a solution. An organisation can have 
many small revenue streams and still remain unstable if  none are predictable, aligned, or sufficient. 
The deeper goal is not variety for its own sake. It is enough stability to think and act strategically 
rather than constantly react.

Table 3: Elements of  Financial Resilience

Participants should be asked to imagine the organisation not only at the moment of  grant receipt, 
but at the moment of  grant failure. What remains? What still functions? What work can continue? 
Those questions reveal whether the financial model is truly resilient.

12.6 Knowledge Production and Legal Research as Movement Practice

Movement lawyering is strengthened by rigorous knowledge production. Research documenting 
the effects of  discriminatory laws, public health outcomes, and patterns of  enforcement provides 
evidence that informs litigation and advocacy.

Academic partnerships can play an important role in this process. Collaboration between legal 
practitioners and researchers enables deeper analysis of  constitutional trends and policy 
developments. It also contributes to the development of  legal scholarship that supports future 
litigation.

Participants examine how organisations can develop research programmes aligned with advocacy 
goals. Publishing reports, case analyses, and policy briefs enhances both legal strategy and public 
understanding.

Knowledge production in this context is not ornamental. It is strategic infrastructure. Hostile 
environments are often characterised by misinformation, deliberate narrative distortion, and 
institutional amnesia. Good research interrupts those conditions. It provides memory where 
systems prefer forgetting. It offers evidence where panic or prejudice dominate. It allows 
movement actors to move from anecdote to pattern and from urgency to structure.

Yet research must be tied to movement need. One of  the common failures in rights work is the 
production of  elegant but strategically disconnected knowledge. Reports are written because 
reporting is expected, scholarship is produced because publication is valued, and data is collected 
without a clear theory of  how it will support litigation, policy intervention, training, or narrative 
strategy. Movement lawyering requires closer integration. Research should answer real questions. 
What police practices are recurring? How are HIV criminal laws being used? What procedural 
barriers are most common? Which courts are shifting, and how? What harms are not yet visible in 
the legal record? What kinds of  evidence do judges actually find credible?

Element Why It Matters

Funding diversification Reduces dependence on any single source

Core operational funding Keeps the institution alive between projects

Ethical screening of  donors Protects mission integrity

Reserve planning Creates capacity to survive disruption

Honest cost recognition Prevents underfunding of  security, care, and infrastructure
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Participants should also be encouraged to think of  organisations themselves as sites of  knowledge 
production. Valuable research does not only come from universities or formal institutes. It also 
comes from case files, field notes, community reports, after-action reviews, detention monitoring, 
and iterative learning within practice. Academic partnerships are important, but movement 
knowledge must not be outsourced to academia. It should be co-produced, critically held, and used.

A strong movement legal institution builds habits of  inquiry. It asks what it knows, how it knows 
it, what it still does not know, and how that gap affects strategy.

12.7 Strategic Communication and Public Legibility

Effective movement lawyering requires careful engagement with public discourse. Court decisions 
do not occur in isolation from society. Media coverage, political commentary, and community 
dialogue influence how judgments are understood and implemented.

Strategic communication therefore becomes essential skill for movement leaders. Lawyers must 
learn how to explain complex legal developments clearly and responsibly. They must also anticipate 
how opponents may frame litigation outcomes.

Communication strategies should emphasise constitutional values such as dignity, fairness, and 
community well-being. These themes resonate across diverse audiences and counter narratives 
portraying rights advocacy as elite or foreign project.

Participants explore how to coordinate messaging with community partners and how to respond 
constructively to public controversy.

Public legibility matters because a movement can win in court and lose in interpretation. A case 
may succeed doctrinally but be narrated publicly as judicial excess, foreign interference, or moral 
collapse. That narrative can feed legislative backlash, weaken compliance, and isolate the 
organisation. Strategic communication is therefore not a public-relations luxury. It is part of  
implementation strategy.

Movement lawyers must become bilingual in a productive sense. They must be able to speak to 
courts in careful doctrinal language and to communities, media, and allies in accessible 
constitutional language. These are not separate universes. They must reinforce one another. If  the 
legal argument is about dignity, fairness, arbitrary state power, confidentiality, or equal protection, 
those same principles should be translatable into language ordinary audiences can understand 
without flattening complexity.

Participants should practice that translation. Can they explain a ruling in three clear sentences 
without distorting it? Can they answer hostile framing without inflaming risk? Can they 
communicate loss without despair and victory without triumphalism? Those are leadership skills, 
not side skills.

Strategic communication also requires internal discipline. Who speaks for the organisation? When? 
With what approval process? How are public statements coordinated with litigation strategy and 
client safety? These questions should not be improvised in the middle of  crisis.
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12.8 Security, Well-Being, and the Human Sustainability of  the Work

Working on contested rights often exposes lawyers to personal risk. Harassment, professional 
pressure, and emotional strain are common experiences in hostile environments. Sustaining long-
term advocacy therefore requires attention to personal well-being and security.

Organisations must develop protocols to protect staff  and partners. This may include digital 
security measures, emergency response plans, and support networks capable of  assisting 
individuals facing threats.

Emotional resilience is equally important. Exposure to repeated injustice can lead to burnout. 
Movement lawyering communities must cultivate spaces for reflection, mentorship, and mutual 
support.

Participants are encouraged to recognise that resilience is not solely individual responsibility. It is 
collective practice embedded within supportive institutions.

This part of  the module should be treated with seriousness, not sentimentality. The legal 
profession often rewards endurance and silence. People are praised for their stamina, their ability 
to absorb hostility, and their willingness to keep going no matter the cost. In movement spaces, this 
can become even more intense because the work is tied to moral urgency. The result is predictable: 
exhaustion is normalised, fear is hidden, grief  is individualised, and institutional planning for care 
is neglected.

Movement lawyering requires a different ethic. It recognises that security and well-being are not 
indulgences. They are conditions of  durable practice. A lawyer who is constantly exposed, digitally 
unsafe, emotionally depleted, or structurally isolated cannot do careful work for long. Nor should 
they be expected to. An organisation that depends on heroic unsustainability is already in trouble.

Participants should therefore be encouraged to think about security and well-being systemically. 
Who knows what when an arrest happens? Are there protocols for digital breach, physical threat, 
or public smear campaign? Is there a buddy system? Are leaders modelling sustainable conduct or 
simply praising overwork? Are younger lawyers taught how to recognise trauma in themselves and 
others? Is there any institutional permission to rest, debrief, and recover?

These questions are organisational, not merely personal. The point is not to advise individuals to 
be “more resilient.” It is to build institutions that do not consume their people as a condition of  
functioning.

12.9 Leadership Across Generations and the Work of  Mentorship

Movements evolve across generations. Lawyers who begin their careers confronting hostile legal 
regimes may later become mentors to younger advocates entering the field. Institutional continuity 
depends on this transfer of  knowledge.

Leadership therefore involves cultivating new practitioners. Training programmes such as the 
Movement Litigation Institute play an important role in preparing the next generation of  lawyers 
capable of  asserting contested rights.

Participants reflect on how mentorship and knowledge sharing can strengthen movement 
sustainability. Experienced lawyers should view teaching and guidance as essential aspects of  their 
professional role.
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Mentorship in movement lawyering is more than career advice. It is the transmission of  judgment. 
Young lawyers need doctrinal competence, but they also need help learning how to carry risk, 
ambiguity, disappointment, ethical tension, coalition work, institutional patience, and the emotional 
pressure of  representing people in danger. These are rarely taught well in formal legal education. 
They are learned through relationship, example, and reflective practice.

Participants should therefore be encouraged to think of  mentorship as structured and intentional 
rather than incidental. Who is being brought along? Who gets access to difficult cases and why? 
Who is taught not only how to write, but how to decide? Who is being trusted with responsibility 
gradually? Who is receiving honest feedback? Who is being protected from premature 
overexposure without being underdeveloped? These are leadership questions.

Cross-generational work also protects movements from collapse around founders or senior figures. 
If  knowledge lives only in a few heads, succession becomes crisis. If  it is deliberately transmitted 
through teaching, joint work, shadowing, documentation, and shared reflection, institutional 
memory becomes portable.

A movement institution that cannot reproduce practitioners will eventually weaken, no matter how 
brilliant its current leadership.

12.10 Imagining the Future of  Movement Lawyering

The future of  movement lawyering will continue to unfold within complex political landscapes. 
Backlash against rights claims may intensify in some contexts while new opportunities emerge in 
others. Legal institutions will evolve alongside social movements.

What remains constant is the need for disciplined, thoughtful advocacy rooted in constitutional 
principles and community partnership. Lawyers trained through the Justice Bridge Foundation’s 
Movement Litigation Institute will contribute to shaping this future.

Their work will involve defending individuals facing prosecution, challenging discriminatory laws, 
building legal networks, and strengthening institutions capable of  sustaining rights advocacy over 
time.

The purpose of  this Institute is therefore not merely to transmit legal knowledge. It is to cultivate 
a community of  practitioners committed to advancing justice under conditions of  contestation.

The future of  movement lawyering should not be imagined only in terms of  bigger cases, more 
visibility, or broader doctrinal change. It should also be imagined in institutional terms. Will there 
be stronger networks of  lawyers across jurisdictions? Better archives of  movement knowledge? 
More durable organisations? Deeper governance cultures? Safer and more thoughtful leaders? 
Better integration of  research, litigation, communication, and community accountability? These 
questions are just as important as the next landmark case.

Participants should be invited to see themselves not only as future litigators, but as future builders. 
Builders of  organisations, of  legal cultures, of  intergenerational trust, of  cross-border 
cooperation, of  intellectual memory, and of  strategic endurance. That is what gives the work 
historical depth.
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Practice Component: Institutional Resilience Lab

To ensure that this final module produces concrete reflection rather than abstract aspiration, 
participants should undertake a set of  practical exercises.

Exercise 1: Organisational Mapping

Participants map a real or hypothetical movement lawyering organisation, identifying its current 
strengths and institutional vulnerabilities in governance, finance, staffing, security, and strategy.

Exercise 2: Sustainability Planning

Participants design a twelve-month sustainability framework that includes core funding needs, 
governance priorities, staff  care measures, and research or training outputs.

Exercise 3: Network Design

Participants outline a regional legal network for movement lawyers, specifying its purpose, 
communication methods, shared resources, and mentorship structures.

Exercise 4: Leadership Reflection

Participants write a short reflection on how they currently exercise authority, where they may risk 
centralising power, and what kind of  movement leader they aim to become.

Exercise 5: Mentorship Plan

Participants design a simple model for mentoring younger lawyers within their own organisations 
or national contexts.

These exercises should be discussed collectively. The purpose is to move from admiration of  
resilient institutions to the practical work of  building them.

Final Reflection

The curriculum presented across these twelve modules traces a comprehensive path through the 
practice of  movement lawyering. It begins with analysis of  backlash and contested rights. It 
develops doctrinal strategies for litigation under constraint. It concludes with reflection on 
leadership and institutional resilience.

Participants completing this programme join a broader effort to strengthen legal advocacy across 
regions where rights remain fragile. The work ahead will require patience, courage, and 
collaboration.

Movement lawyering is not defined by any single case or moment of  victory. It is defined by 
sustained commitment to the belief  that law, when engaged strategically and collectively, can 
become a tool for expanding dignity and justice even in the most challenging environments.

That belief  must now be carried institutionally. It must live in organisations, relationships, archives, 
mentoring structures, financial plans, governance cultures, and networks of  trust. That is the real 
horizon of  this final module. It asks participants not only what cases they will bring, but what 
institutions they will leave behind.
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Suggested Readings

I. Movement Lawyering and Legal Mobilisation

1. Gerald López
Rebellious Lawyering: One Chicano’s Vision of  Progressive Law Practice
A foundational text redefining the role of  lawyers working with marginalised communities.
https://lawcat.berkeley.edu/record/1113970

2. Scott L. Cummings
Movement Lawyering
Fordham Law Review
https://ir.lawnet.fordham.edu/flr/vol83/iss4/3/

3. Scott L. Cummings & Deborah Rhode
Public Interest Litigation: Insights from Theory and Practice
https://law.stanford.edu/wp-content/uploads/2017/10/Cummings-Rhode-Public-Interest-
Litigation.pdf

4. Michael McCann
Rights at Work: Pay Equity Reform and the Politics of  Legal Mobilization
https://press.uchicago.edu/ucp/books/book/chicago/R/bo3620263.html

5. Charles R. Epp
The Rights Revolution: Lawyers, Activists, and Supreme Courts in Comparative Perspective
https://press.uchicago.edu/ucp/books/book/chicago/R/bo3613944.html

II. Strategic Litigation

6. Helen Duffy
Strategic Human Rights Litigation: Understanding and Maximising Impact
https://www.bloomsbury.com/uk/strategic-human-rights-litigation-9781509910860/

7. Open Society Justice Initiative
Strategic Litigation Impacts
Report
https://www.justiceinitiative.org/publications/strategic-litigation-impacts

8. Varun Gauri & Daniel Brinks
Courting Social Justice
https://www.cambridge.org/core/books/courting-social-justice/

9. Douglas NeJaime
Winning Through Losing
https://www.yalelawjournal.org/article/winning-through-losing
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10. Gerald Rosenberg
The Hollow Hope: Can Courts Bring About Social Change?
https://press.uchicago.edu/ucp/books/book/chicago/H/bo3613845.html
III. Backlash and Anti-Rights Movements

11. Clifford Bob
The Global Right Wing and the Clash of  World Politics
https://global.oup.com/academic/product/the-global-right-wing-and-the-clash-of-world-
politics-9780190053302

12. Kristina Stoeckl & Philip Ayoub
The Global Fight Against LGBTI Rights
https://www.cambridge.org/core/journals/global-constitutionalism/article/global-fight-against-
lgbti-rights/

13. Graeme Reid (Human Rights Watch)
The Global Assault on LGBT Rights
https://www.hrw.org/world-report/2020/rights-trends/lgbt-rights

14. Human Rights Watch
“This Alien Legacy”: The Origins of  Sodomy Laws in British Colonialism
https://www.hrw.org/report/2008/12/17/alien-legacy/origins-sodomy-laws-british-colonialism

IV. African Human Rights Jurisprudence

15. African Commission
Resolution 275 on Protection Against Violence Based on Sexual Orientation
https://www.achpr.org/sessions/resolutions?id=275

16. African Commission
General Comment No. 4 on the Right to Redress for Torture
https://www.achpr.org/legalinstruments/detail?id=12

17. African Court on Human and Peoples’ Rights
African Court Case Law Database
https://www.african-court.org/cpmt/cases

18. Human Dignity Trust
Breaking the Silence: Criminalisation of  LGBT People
Report
https://www.humandignitytrust.org/publications/

V. HIV Justice and Health Rights
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19. Edwin J. Bernard & Alison Symington
Advancing HIV Justice 3
Report
https://www.hivjustice.net/publication/advancing-hiv-justice-3/

20. UNAIDS
Ending Overly Broad HIV Criminalisation
Report
https://www.unaids.org/en/resources/documents/2013/20130530_GUIDANCE_ENDING_
CRIMINALISATION

21. Global Commission on HIV and the Law
HIV and the Law: Risks, Rights and Health
Report
https://www.undp.org/publications/hiv-and-law-risks-rights-health

22. Alicia Ely Yamin
 Power, Suffering, and the Struggle for Dignity
Overview
https://www.upenn.edu/pennpress/book/15564.html

VI. Sexual Rights and International Law

23. Diane Otto
Queering International Law
Overview
https://www.routledge.com/Queering-International-Law/Otto/p/book/9781138693329

24. Human Dignity Trust
Strategic Litigation Toolkit
https://www.humandignitytrust.org/resources/

25. International Commission of  Jurists
Sexual Orientation, Gender Identity and International Law
https://www.icj.org/publications/yogyakarta-principles/

26. Yogyakarta Principles
Full text
https://yogyakartaprinciples.org/
VII. Civic Space and Freedom of  Association

27. International Center for Not-for-Profit Law
Civic Freedom Monitor
https://www.icnl.org/resources/civic-freedom-monitor

28. CIVICUS
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State of  Civil Society Report
https://www.civicus.org/index.php/state-of-civil-society-report

29. UN Special Rapporteur on Freedom of  Association
Reports
https://www.ohchr.org/en/special-procedures/sr-freedom-of-assembly-and-association

VIII. Privacy and Bodily Integrity

30. UN Human Rights Committee
Toonen v Australia
Case
https://juris.ohchr.org/Search/Details/488

31. Privacy International
Privacy and Surveillance Law
https://privacyinternational.org/

32. Amnesty International
Forced Anal Examinations in LGBT Prosecutions
https://www.amnesty.org/en/documents/act10/3685/2016/en/

IX. Key Global Litigation Cases

33. National Coalition for Gay and Lesbian Equality v Minister of  Justice (South Africa)
Judgment
https://www.saflii.org/za/cases/ZACC/1998/15.html

34. Navtej Singh Johar v Union of  India (India)
Judgment
https://indiankanoon.org/doc/168671544/

35. Lawrence v Texas (US Supreme Court)
Judgment
https://www.oyez.org/cases/2002/02-102

X. Criminal Law and Human Rights

36. UNDP
Legal Environment Assessments for HIV
https://www.undp.org/hiv

37. International Bar Association
Human Rights and Criminal Justice Systems
https://www.ibanet.org/Human_Rights_Institute
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XI. Countering Anti-Rights Actors

38. AWID
Rights at Risk: Observatory on Anti-Rights Trends
https://www.awid.org/rightsatrisk

39. Southern Africa Litigation Centre
Countering Anti-Gender Movements
https://www.southernafricalitigationcentre.org/

40. Global Philanthropy Project
Anti-Gender Movements Global Analysis
https://globalphilanthropyproject.org/

XII. Practical Litigation Toolkits

41. Open Society Justice Initiative
Litigating for Human Rights: Toolkit
https://www.justiceinitiative.org/

42. International Commission of  Jurists
Strategic Litigation Toolkit
https://www.icj.org/

43. Columbia Law School
Public Interest Law Toolkit
https://www.law.columbia.edu/public-interest

44. Harvard Law School
Strategic Litigation Guide
https://hrp.law.harvard.edu/

45. UN Office of  the High Commissioner for Human Rights
Human Rights Litigation Training Manual
https://www.ohchr.org/en/publications
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